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Court of Appeals of the District of Columbia 


No. 4513. 

Mary Stella Sherman and Arthur Llewelly]n Bond, 

Appellants, 

vs. 

American Security & Trust Company, a Body Cor¬ 
porate, &c. 


a Supreme Court of the District of Columbia. 

Equity. No. 43158. I 

Mary Stella Sherman, Arthur Llewellyn] Bond, 

Plaintiffs, 

vs. 

i 

American Security & Trust Company, a Body Corporate, 
and Trustees of Lafayette College, of Eastoij, Pennsyl¬ 
vania, a Body Corporate, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court (ff the Dis¬ 
trict of Columbia, at the City of Washington, iij said Dis¬ 
trict, at the times hereinafter mentioned, the! following- 
papers were filed and proceedings had, in the abok T e-entitled 
cause, to wit: 
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1 Bill of Complaint. 

Filed October 9, 1924. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 43158. 

Mary Stella Sherman, Arthur Llewellyn Bond, 

Plaintiffs, 


vs. 

American Security & Trust Company, a Body Corporate, 
and Trustees of Lafayette College, of Easton, Pennsyl¬ 
vania, a Body Corporate, Defendants. 

To the Supreme Court of the District of Columbia: 

The plaintiffs represent to the Court: 

1. The plaintiff Mary Stella Sherman is a citizen of the 
United States and a resident of the State of California as 
is also the plaintiff Arthur Llewellyn Bond and each of 
them brings this suit in their own right, and as devisees, 
legatees and beneficiaries under the will of Albert N. Seip, 
deceased, said deceased being the father of Marv Stella 
Sherman and the grandfather of Arthur Llewellyn Bond. 

2. The defendant American Security and Trust Companv 
is a corporation organized and existing under the laws of 
the United States in force in the District of Columbia, and 
doing business therein and is sued as executor of the last 
will and testament of said Albert N. Seip and as trustee 
under said last will and testament as hereinafter set forth. 

3. That the last will and testament of said Albert 
2 N. Seip was duly admitted to probate and record by 
this Court holding a probate court in Administration 
Cause No. 22,925; that the defendant duly qualified as such 
executor on the 26th day of September, 1916, and its final 
account as executor was approved February 19, 1918. 

4. That thereafter the defendant American Security & 
Trust Company received from itself as executor the remain¬ 
ing property of the said Albert N. Seip as trustee under 
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the said last will and testament and since that! time has 
acted and is now acting as such trustee. 

5. That in and by his said last will and testaihent, after 
the payment of his debts and certain specific devises and 
bequests the said Seip devised to the defendant American 
Security & Trust Company all of his property in and upon 
the trusts to manage the same and collect the rents and 
directed in paragraphs 4, 5, and 6 of said will, which are 
profits thereof and to dispose of the net income j thereof as 
as follows: 

“ Fourth. And upon the further trust to pay to my daugh¬ 
ter Mary Stella Fry, now living in the City of Los Angeles, 
California, forty (40) per centum of the net income of my 
said estate annually, in quarter-yearly payments, for and 
during the term of her natural life.” 

“ Fifth. And upon the further trust to pay to my son, 
Albert Birney Seip, of Washington City, District of Co¬ 
lumbia, forty (40) per centum of the net income of my said 
estate annually, in quarter yearly payments for and during 
the term of his natural life.” 

“ Sixth. And upon the further trust to pay to my grand¬ 
son, Arthur Llewellyn Bond, of Lancaster, California, three 
per centum of the net income of my said estate annually, in 
quarter yearly payments, for and during the lierm of his 
natural life.” 

i 

6. The said will of Albert N. Seip provided in the 13th 
paragraph as follows: 


3 “Thirteenth. And upon the further ti^ust that as 

the devisees or legatees named in the fburth, fifth, 
sixth paragraphs of this my last will and testament shall 
die, the sum or sums so lapsed shall go to and form a part 
of the body of my said estate to be held by said [trustee and 
disposed of as hereinafter directed, with the exception that 
in case through misfortune or unavoidable loss the net in¬ 
come from my estate shall fail to yield annually the sum 
of twenty-five hundred dollars to either of the devisees or 
legatees named in paragraphs fourth and fifth of this my 
last will and testament, then the survivor or survivors shall 
be paid sufficient from such lapsed legacise to equal the 
sum above specified, or as near that amount as may be. 
Until the happening of the contingency hereinafter men- 
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tioned in the fourteenth paragraph of this my last will 
and testament, my trustee is directed to invest in good, 
safe and secure interest bearing or dividend paying securi¬ 
ties all such lapsed sums or amounts, with the exception 
above mentioned in this paragraph” 

A copy of said will is attached hereto marked Exhibit “A”. 

7. The decedent’s son, Albert Birney Seip, died or or 
about the 9th day of March, 1923. Since the death of said 
Albert Birney Seip, the defendant, American Security & 
Trust Company as trustee, has held the said forty per 
centum of said net income which up to the day of the death 
of Albert Birney Seip had been paid to him, and has re¬ 
fused to pay to these plaintiffs any part thereof or any part 
of the income derived therefrom. 

8. The plaintiffs are advised and believe and, therefore, 
aver that under the proper construction of the said will 
the plaintiff, Mary Stella Sherman, is entitled to forty per 
centum of the net income of all of said estate which should 
include a sum equal to forty per centum of the said forty 
per centum devised to said Albert Birney Seip during his 
life time; or in the event that the said forty per centum 
payable to the said Albert Birney Seip during his lifetime 
should be accumulated and invested and the income and 
profits therefrom reinvested, ^the plaintiff, Mary Stella 

Sherman, is entitled at the least to receive annuallv 
4 in quarterly payments forty per centum of the net 

income accruing from the accumulations of the said 
forty per centum devised in the will to Albert Birney Seip 
during his lifetime. 

9. The plaintiff, Arthur Llewellyn Bond, is entitled to 
receive three per centum of the net income of all of said 
estate which should include a sum equal to three per centum 
of the said forty per centum of the net income of all of said 
estate devised to said Albert Birney Seip during his life¬ 
time; or in the event that the said forty per centum payable 
to the said Albert Birney Seip during his lifetime should 
be accumulated and invested and the income and profits 
therefrom reinvested, the plaintiff, Arthur Llewellyn Bond, 
is entitled at the least to receive annually in quarter yearly 
payments three per centum of the net income accruing from 
the accumulations of the said forty per centum devised in 
the will to Albert Birney Seip during his lifetime. 
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10. The defendant, American Security & Trust Company, 
has refused to recognize any right of plaintiffs in and to 
the said forty per centum devised to sa;d Albert Birney 
Seip during liis lifetime or any part thereof, or any por¬ 
tion of the income derived therefrom. 

11. In and by said Fourth, Fifth and Sixth paragraphs 
of said will, the 83% of the net income of the said estate 
of the said Seip was disposed of but no provision was made 
in said will for the disposition of the remaining 17% of 
the net income. The defendant, the American Security 

and Trust Company, has kept the said 17%| separate 

5 and invested the same apart from the remainder 
of said estate. Plaintiffs are informed and believe, 

and therefore aver, that said undisposed of 17% of the net 
income at the end of each year becomes a part of the corpus 
of the said estate of the said Seip and that plaihtiffs are 
entitled respectively to 40% and 3% of the incom^ derived 
from such further investments of said 17%, except as their 
respective rights may be modified by the agreement dated 
November 26, 1917, made between Mary Stella fry, now 
Mary Stella Sherman and Arthur Llewellyn BondjKathrine 
Birney Seip and Albert Birney Seip, Lafayette College of 
Easton, Pennsvlvania and the American Seciiritv and 

* i * 

Trust Company, which agreement is attached hereto and 
marked Exhibit B. j 

Wherefore, the premises considered, the plaintiffs pray: 

1. That the process of this Court may issue directly to 

the defendants and each of them, requiring them to appear 
herein by a day certain and answer the exigencies of the 
foregoing bill of complaint and as to such of said defend¬ 
ants as are nonresidents and cannot be served personally 
or as provided by Section 105 of the Code of La^s for the 
District of Columbia a suitable order of publication may be 
entered herein. I. 

2. That the Court enter a decree herein adjudging that 
the forty per centum of the net income devised by said will 
to Albert Birney Seip becomes a part of the body of said 
estate and that plaintiffs are entitled to forty per centum 
and three per centum respectively of said forty per centum 
devised in said will to said Albert Birney Seip from the 

date of the death of said Albert Birney Sieip. 

6 3. That the Court enter a decree herein Adjudging 
that plaintiffs are entitled to forty percent and three 
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percent respectively of the income derived from the rein¬ 
vestment of said seventeen per cent subject to the rights of 
the parties under the agreement dated November 26, 1917, 
marked Exhibit B. 

4. That the aforesaid decree instruct the defendant the 
American Security & Trust Company accordingly and di¬ 
rect it to make such further payments to plaintiffs. 

5. That plaintiffs have such other and further relief as to 
the Court mav seem just and proper in the premises. 

MARY STELLA SHERMAN. 
ARTHUR LLEWELLYN BOND. 

FREDERICK S. TYLER, 

ADKINS & NESBIT, 

Attorneys for Plaintiffs. 

State of California, 

County of -, ss: 

I do solemnly swear that I have read the annexed peti¬ 
tion by me subscribed and know the contents thereof; that 
the matters and things therein stated as upon personal 
knowledge are true and those stated upon information and 
belief I believe to be true. 

MARY STELLA SHERMAN. 

Subscribed and sworn to before me this 29" day of Sept., 
1924. 

[seal. ] M. E. MYTON, 

Notary Public. 

My commission expires Feb. 20, 1925. 

7 Exhibit “A.” 

I, Albert N. Seip, of the City of Washington, in the Dis¬ 
trict of Columbia, do make, publish and declare this my last 
will and testament, in manner and form following, that is 
to sav: 

First. I direct my executor hereinafter named to pay as 
soon after my death as conveniently may be all. my just 
debts and funeral expenses. It is my desire that my body 
be buried in the National Cemetery, at Arlington, Virginia, 
and that my grave be marked in a simple manner. 
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Second. I give, devise and bequeath unto The American 
Security and Trust Company, of Washington City,| District 
of Columbia, and to its successors and assigns, all my prop¬ 
erty and estate, whether real, personal or mixed, of what¬ 
ever kind, which I now own, as well as that which I may 
hereafter acquire and die seized and possessed of, and 
wheresoever situated, in trust nevertheless, and tcj and for 
the uses, intents and purposes following and noi|ie other, 
that is to say: 

Third. To care of, hold and manage the estate conveyed 
to and vested in it under and by this my last will ajnd testa¬ 
ment, with full power of direction and management, of in¬ 
vestment and changing investments of sale, exchange, con¬ 
veyance, assignment and delivery, and to receiv^, receipt 
for, sue for and collect the rents, income, profits, interest, 
dividends and revenue accruing. therefrom, or from any 
part thereof, and to pay the taxes, assessments, insurance 
cost of repairs and other expenses which my said trustee, 
its successors or assigns are hereby authorized and directed 
to incur for the better management and the preservation of 
my said estate, with full power to execute, acknowl- 
8 edge and deliver anv and all deeds of convevance and 
other paper writings which may be requisite and 
necessary in execution of the powers conferred upon 
it by this mav last will and testament, without anv liabilitv 
on the part of any purchaser or purchasers to see to the ap¬ 
plication of the purchase money, or any part thereof, derived 
from any portion of my said estate sold or otherwise dis¬ 
posed of under the authority herein conferred upon my said 
trustee, and in general to do and perform all matters and 
things requisite and necessary to be done to carry into full 
effect the provisions of this my last will and testaipent, with 
like power and authority to its successors and assigns. 

Fourth. And upon the further trust to pay to my 
daughter Mary Stella Fry, now living in the City of Los 
Angeles, California, forty (40) per centum of the net in¬ 
come of my said estate annually, in quarter-yearly pay¬ 
ments, for and during the term of her natural life. 

Fifth. And upon the further trust to pay to my son, 
Albert Birney Seip, of Washington City, district of 
Columbia, forty (40) per centum of the net incqme of my 
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said estate annually, in quarter-yearly payments, for and 
during the term of his natural life. 

Sixth. And upon the further trust to pay to my grand¬ 
son, Arthur Llewellyn Bond, of Lancaster, California, three 
per centum of the net income of my said estate annually, in 
quarter-yearly payments, for and during the term of his 
natural life. 

Seventh. And upon the further trust to pay to my nephew 
Albert Naumann Seip, of Sigurnev, Keokuk County, 

9 State of Iowa, the sum of Five Hundred (500) Dol¬ 
lars. 

Eighth. And upon the further trust to pay to my cousin, 
Michael Servetus Seip, of Easton, Pennsylvania, the sum 
of One Thousand Dollars. 

Ninth. And upon the further trust to pay to my daughter, 
Bertha Catherine Loomis, formerly of Chicago, State of 
Illinois, the sum of Twenty-five Dollars she having received 
heretofore from my estate through her mother sufficient 
provision. In case she shall not claim said amount within 
one year from my decease, said legacy shall be void, lapse 
and revert to my estate. 

Tenth. And upon the further trust, to allot, pay and set 
aside to my wife, Katherine Birney Seip, of the City of 
Washington, District of Columbia* such portion of my 
estate as shall by the laws of said District belong to her, 
with the understanding that she shall first convey to my 
daughter, Mary Stella Fry, lot 73 (Seventy-Three) West 
Superior Street, Duluth, State of Minnesota, free from all 
claims on my wife’s part, of dower or other rights what¬ 
ever, in accordance with the ante-nuptial agreement made 
by her prior to her marriage to me. 

Eleventh. And upon the further trust to transfer and 
give to my son, Albert Birney Seip, all my books, manu¬ 
scripts, watch and chain, sword and war accoutrements, 
diary of my personal service in the War of the Rebellion, 
and other records, requesting him to tenderly care for the 
same in memory of me and my services as a Union soldier, 
and in the event of his death to make provisions for the de¬ 
posit of the diary in the Congressional or National Library, 
at Washington, D. C. 

10 Twelfth. And upon the further trust to allow my 
daughter Mary Stella Fry, to select from my house- 
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hold furniture, pictures and bric-a-brac such articles as she 
may desire as mementoes. 

Thirteenth. And upon the further trust that as the de¬ 
visees or legatees named in the fourth, fifth, sixth, para¬ 
graphs of this my last will and testament shall die. the sum 
or sums so lapsed shall go to and form a part of the body 
of my said estate, to be held by said trustee and disposed of 
as hereinafter directed, with the exception tha^; in case 
through misfortune or unavoidable loss the net income from 
my estate shall fail to yield annually the sum of twenty-five- 
hundred dollars to either of the devisees or legatees named 
in paragraphs fourth and fifth of this my last will ^nd testa¬ 
ment, then the survivor or survivors shall be paid sufficient 
from such lapsed legacies to equal the sum above specified, 
or as near that amount as may be. Until the happening of 
the contingency hereinafter mentioned in the fourteenth 
paragraph of this my last will and testament, my trustees is 
directed to invest in good, safe and secure interest-bearing 
or dividend paying securities all such lapsed sums or 
amount, with the exception above mentioned in tfhis para¬ 
graph. | 

Fourteenth. And upon the further trust that uppn the de¬ 
cease of all the devisees or legatees named in ttye fourth, 
fifth and sixth paragraphs of this my last will ^nd testa¬ 
ment then my trustee shall convey, transfer and set 
11 over unto the Trustee of Lafayette College of Easton, 
Pennsylvania, their successors and assigns, all of my 
estate, real, personal and mixed, in whichsoever form it may 
then exist; it being my desire and will that said Trustees 
of Lafayette College, its successors and assigns, shall be 
the residuary devisees or legatees of the whole of my re¬ 
maining estate; and I hereby devise, bequeath and give unto 
the said Trustees of Lafayette College, of Easton, Pennsyl¬ 
vania, its successors and assigns, all of my estate, real, per¬ 
sonal and mixed, upon the winding up of said trust. Hav¬ 
ing made many personal sacrifices for many yefirs to ac¬ 
cumulate this fund for the education of deserving youth in 
the college in which I was for sometime a student, I sin¬ 
cerely hope that the income of this bequest will be used each 
year in assisting poor and deserving students, £s well as 


furthering the highest and best interests of the 


College. 


2—4513a 
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Fifteenth. To the end that there may be an orderly, just 
and faithful performance of the duties of the trusts imposed 
by this my last will and testament upon my said trustee, 
The American Security and Trust Company of Washington, 
District of Columbia, its successors and assigns, shall at all 
times keep full, true and accurate accounts in writing of all 
the transactions of the trusts created by this my last will 
and testament, and full true accounts in detail of all the re¬ 
ceipts and expenditures thereunder, which shall be at all 
times free and open to the inspection and examination of 
any of the persons or corporations beneficially inter- 
12 ested in my estate so held in trust by said American 
Security and Trust Company, and shall render an ac¬ 
count annually to each of said beneficiaries, showing in de¬ 
tail all the receipts and expenditures thereunder. 

Sixteenth. I hereby nominate, constitute and appoint The 
American Security and Trust Company, of Washington,- 
District of Columbia, to be the executor and trustee of this 
my last will and testament. 

In testimony whereof, I the said Albert N. Seip, the 
testator, have to this my last will and testament, written on 
five pages of paper, set my hand and affixed my seal this 
sixth day of July, in the year of our Lord, 1916. 

ALBERT N. SEIP. [seal.] 

Signed, Sealed, published and declared by the above 
named testator, Albert N. Seip, as and for his last will and 
testament, in the presence of the undersigned, who at his 
request and in his presence, and in the presence of each 
other, have hereunto subscribed our names as witnesses, 
this sixth day of July, in the year of our Lord, 1916. 

J. A. RIDGLEY, 

No. 3223 13th St. N. W., Washington, D. C. 

N. B. MOSES, 

1214 Lamont Street N. W., Washn., D. C. 

GEORGE N. ALBRECHT, 

1116 Monroe St. N. W., Wash., D. C. 
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26th November 

This agreement, made this 10th day of OctoberJ 1917 by 
and between Mary Stella Fry and Arthur Llewellim Bond, 
of the City of L. A., State of California, Katherinie Birney 
Seip and Albert Birney Seip, of the City of Washington, 
District of Columbia, and Lafayette College, ofj Easton, 
Pennsylvania, parties of the first part, and the American 
Security and Trust Company, a corporation of thC District 

of Columbia, party of the second part, witnesseth: 

I 

Whereas, the parties of the first part are beneficiaries of 
the will of Albert N. Seip, deceased, and thejparty of the 
second part is the executor named in said wfill and the 
trustee thereunder; and k 

Whereas the validity of the said will has been attached 
by Bertha Catherine Loomis, of Chicago, Illinois, and there 
are pending before the Supreme Court of the district of 
Columbia, issues as to the validity of the said will and the 
parties of the first part are desirous of avoiding the ex¬ 
pense and uncertainty of a trial of the said issues and desire 
that the said Bertha Catherine Loomis be paid the sum of 
twenty thousand dollars which she has agreed to accept 
in full settlement and compromise of all claims against or 
to share in the said estate or to contest in anywisje the said 
will; and 

Whereas the title of lot seventy-three West! Superior 
Street, Duluth Proper, First Division, in the County of St. 
Louis, State of Minnesota, was in said Albert N. Seip, and 
whereas the parties of the first part agrefe that it 

I v 

14 was the intention of the said Albert N. Sqip to fcest 
the title, legal and equitable, to said property in Mary 

Stella Fry at the time of his death, but parties hereto other 
than said Mary Stella Fry are advised that it may be doubt¬ 
ful whether the tenth paragraph of the said will and the 
agreement referred to therein operate so to ve^t the title 
in Mary Stella Fry, and to resolve said doubt the said 
parties have agreed to convey to her all claim^ in and to 
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the said property and to authorize and direct the executor 
and trustee to convey by quit claim to Mary Stella Fry such 
interest therein as may have vested by said will in it: 

Now, therefore, this agreement witnesseth, That in con¬ 
sideration of the mutual covenants, agreements and conces¬ 
sions herein contained, the said parties of the first part 
mutually covenant and agree to and with one another as 
well as to and with the party of the second part: 

(1) That the proper and legal construction of the said 
will is to vest in Mary Stella Fry the title, legal and equi¬ 
table, to the said lot seventy-three West Superior Street, 
Duluth Proper, First Division, St. Louis County, Minne¬ 
sota, as of the date of the death of Albert N. Seip, and they 
will execute, at the cost of the said Mary Stella Fry, such 
further assurances of title with special warranty or join in 
such proceedings as may be deemed by the said Mary Stella 
Fry, her heirs or assigns, necessary to carry this agreement 
into effect; 

(2) That the said parties of the first part authorize 
15 and direct the said American Security and Trust 
Company to convey by quit claim, or otherwise, as 
it may be advised, to the said Mary Stella Fry, as of the date 
of the death of said Albert N. Seip, the said lot seventy- 
three West Superior Street, Duluth Proper, First Division, 
and agree to hold the said company harmless from all claim 
by them or by anyone claiming in their right upon the as¬ 
sumption that the said property was vested in the said com¬ 
pany by virtue of the provisions of the said will. 

(3) That the said parties of the first part authorize and 
direct the said American Security and Trust Company to 
pay to said Bertha Catherine Loomis to settle her aforesaid 
claim and upon the admission of the said will to probate and 
record, the full sum of twenty thousand dollars, in cash or 
in securities to the satisfaction of said Bertha Catherine 
Loomis, of which sum, the said Mary Stella Fry agrees that 
five thousand dollars is to be forthwith contributed exclu- 
sivelv bv her in such manner as mav be bv her arranged 
and is in no w 7 av to be charged against or affect the interest 
of the other parties hereto, and of which sum fifteen thou¬ 
sand dollars is to be deemed an advancement out of prin- 
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cipal to the Trustees of Lafayette College, of Eastjon, Penn- 
sylvania, on account of the distributive share of sajd college, 
and is to be considered, for the purpose of all accounts, dis¬ 
tributions and divisions of the estate, as having been re¬ 
placed by the obligation of the said Lafayette College to pay 
to the trust estate, out of its share thereof, and not other¬ 
wise, the said sum of fifteen thousand dollars, with interest 
thereon, similarly payable out of its said s^iare, semi 

16 annually, at six per centum per annum; and that por¬ 
tion of the income derived and to be derived from 

the residue of the said estate, which shall remaip after the 

payments directed to be made from income, ajid which, 

under the provisions of the said will, is to accumulate for 

the said College, is to be applied semi annually in payment 

of the said interest and in reduction of the principal of said 

obligation, until the same shall be fully paid, tinless the 

trust created bv the said will shall be sooner terminated and 

* 

the estate thereupon become distributable to j the said 
college; and upon final distribution to the said college, the 
said executor and trustee shall receive from it lull credit 
for the income so applied to the payment of the shid obliga¬ 
tion and for the balance, if any, remaining unpaid thereon; 
and the said executor and trustee shall have credit at all 

T 

times and in respect of all beneficiaries under tlib said will 
and distributees of the said estate for all income or other 
benefit which might have been derived for the said estate if 
the said fifteen thousand dollars ($15,000.00) hap not been 
paid to the said Bertha Catherine Loomis as herein di¬ 
rected ; provided, that neither this agreement nor the doing 
of the acts herein authorized shall be construed as creating 
a debt or obligation on the part of the said Lafayette 
College, payable otherwise than out of its share bf the said 
estate. 

This instrument and all of the covenants and agreements 
herein contained, are to bind the heirs, personal rep- 

17 resentatives, executors, administrators, successors 
and assigns of each of the parties of the jfirst part, 

as well as the said parties themselves, and this instrument 
and all of the covenants and agreements herein | contained 
refer to and include, as the party of the second pgrt, Alfred 
B. Leet, special administrator, appointed in $>t. Louis 
County, Minnesota, and the ancillary executor,; adminis- 
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trator with the will annexed, or trustee to be therein ap¬ 
pointed, as well as the said American Security and Trust 
Company, collector, trustee and (to be paragraph) executor 
in the District of Columbia. 

In witness whereof, the parties of the first part have 
hereunto and to duplicate copies hereof (which are exe¬ 
cuted with like effect as though all of said parties had joined 
in executing one copy hereof) set their hands and seals the 
day and year first hereinbefore written. 

ARTHUR LLEWELLYN BOND, [seal.] 

MARY STELLA FRY. [seal.] 

KATHERINE BIRNEY SEIP. 

ALBERT BIRNEY SEIP. [seal.] 

LAFAYETTE COLLEGE, [seal.] 

By W. S. KIRKPATRICK, 

Vice-President of Board of Trustees. 

Attest: 

DAVID BENNETT KING, [L. S.] 

Seev. Board of Trustees of Lafavette College. 

In the presence of 

HARRY G. RENNEGAL. 

J. H. SHERMAN. 

LESLIE B. HOLMAN, 1st Lt. M. 0. R. C., Johns 
Hopkins Hospital, Balto., Md., as to both. 

McCRACKEN. 


18 Separate Answer of Lafayette College, Easton, Pa 

Filed April 15, 1925. 

******* 

The defendant, Lafayette College, Easton, Pa., formerly 
the “Trustees of Lafayette College, of Easton, Pennsyl¬ 
vania,” having acquired the first mentioned name through 
an amendment of its charter, for answer to the Bill of Com¬ 
plaint filed herein by Mary Stella Sherman, et al., respect¬ 
fully shows to the Court as follows: 

1. It admits the allegations of the first paragraph of said 
Bill of Complaint. 
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2. It admits the allegations of the second paragraph of 

said Bill save that its co-defendant, the American Security 
& Trust Company, is now interested in said estate df Albert 
N. Seip solelv as Trustee as is set forth in Paragraph 4 of 
said Bill. " j 

3, 4, 5, 6, and 7. It admits the allegations of the similarly 
numbered paragraphs of said Bill. 

8 and 9. It denies that the conclusions alleged in the 
eighth and ninth paragraphs of said Bill are correct and is 
advised that its co-defendant, the American Security & 
Trust Company, is now, and since the death of Albert Birney 
Seip has been, accumulating and reinvesting the income 
from that forty per cent of the net income of the (estate of 
Albert N. Seip which was, under the fifth paragraph of said 
will, directed to be paid said Albert Birney Seip dfiring the 
term of his lifetime, so that it may convey, transfer and 
set over unto this defendant said accumulations, etc., upon 
the decease of certain devisees and legatees, all in 
19 accordance with the provisions of Paragraphs 13 and 
14 of said will, subject, however, to the limitation that 
the net income to be paid to the plaintiff, Mary Stella Sher¬ 
man, shall not amount to less than $2,500.00 per annum. 

10. It admits the allegations of paragraph 10 of (said Bill, 
save that it is advised and believes that its co-defendant, the 
American Security & Trust Company, has not refused to 
recognize the provisions of said Paragraph 13 of said will 
with regard to the minimum amount of income th be paid 
said plaintiff, Mary Stella Sherman. 

11. This defendant denies the correctness of I the con¬ 
clusions stated in Paragraph 11 of said Bill and is advised 
that save as its rights are determined by certain agree¬ 
ments to winch reference is hereinafter made, under the 
provisions of said will, it is entitled to have seventeen per 
cent of the net income of the estate of said Albert N. Seip, 
deceased, plus the accumulations thereof, paid to it with the 
residue of the estate upon the death of certain detisees and 
legatees as provided in said Paragraph 14. 

It admits the execution of the agreement of November 
26, 1917, and invites attention to the agreement of June 6, 
1919, between this respondent and its co-defehdant, the 
American Security & Trust Company, but] for the 
reason that said latter agreement has been mape a part 
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of the answer of its co-defendant, it has not attached a copy 
of the same as an exhibit to this answer. 

Further answering Paragraph 11 of said Bill, this de¬ 
fendant is advised that said agreement of November 

20 26, 1917, merely confirms the rights of the parties, 
though had they been other than they are, it would 

have amounted to a surrender by the plaintiffs of any in¬ 
terests which they might have had in said seventeen per 
cent of the income of the estate of the said Albert N. Seip. 

Further answering, this defendant says that it is advised 
and believes that its co-defendant should properly apply 
seventeen per cent of the income from the estate of the said 
Albert N. Seip and also forty per cent of the income from 
said estate, the latter being said forty per cent formerly 
paid Albert N. Seip, to the discharge of this defendant's 
indebtedness to said estate. 

And having answered, this defendant prays that its co¬ 
defendant, the American Security & Trust Company, be 
instructed to apply a total of fifty-seven per cent (57%) of 
the income from said estate of Albert N. Seip to the dis¬ 
charge of certain of its indebtednesses to the American Se¬ 
curity & Trust Company for the purpose of discharging the 
same and thereafter, to invest, reinvest and accumulate said 
income for the purpose of paying the same to this defend¬ 
ant as provided by said will, and that it may be hence dis¬ 
missed with its reasonable costs and expenses in this behalf 
incurred. 

LAFAYETTE COLLEGE, EASTON, PA., 
By JOHN H. MacCRACKEN, 

President. 

WALTER B. GUY, 

Atty. for Lafayette College. 

County of Northumberland, 

State of Pennsylvania, To wit: 

John H. MacCracken, on oath, says that he has read the 
aforegoing answer by him subscribed as President 

21 of Lafayette College, Easton, Pa.; that he is author¬ 
ized to make answer to this suit on behalf of said cor¬ 
poration, and that the matters and things stated in said an¬ 
swer are true to the best of his knowledge, information and 
belief. 

JOHN H. MacCRACKEN. 
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Subscribed and sworn to before me this 14th day of 
April, A. D. 1925. 

[seal.] DAVID B. SKILLMAn, 

Notary \ Public. 

My commission expires Feb. 24, 1929. 

Answer of American Security and Trust Company . 

Filed May 8, 1925. j 

* # * * * * * 

The defendant, the American Security and Tfust Com¬ 
pany, for answer to the bill of complaint of Mary Stella 
Sherman and Arthur Llewellyn Bond respectfully shows 
to the Court: 

1. It admits the allegations of the first paragraph of 
said bill to be true. 

2. It admits the allegations of the second paragraph of 
said bill to be true, with the qualification that it$ accounts 
as executor of the last will and testament of Albejrt N. Seip 
have been setteled and it now holds the funds an<jl property 
of the said estate as trustee under the said will, find not as 
executor. 

3, 4, 5, 6 and 7. It admits the allegations con- 
22 tained in the third, fourth, fifth, sixth and seventh 
paragraphs of said bill to be true. 

8 and 9. Answering the eighth and ninth paragraphs of 
the said bill, this defendant says that the allegations therein 
contained are conclusions of law, and that it fs advised 
that said conclusions are not well founded. ! This de¬ 
fendant is advised that the forty per centum of the net 
income of the estate of the said Albert N. Seip, which is 
by the fifth paragraph of the said will directed to be paid 
to his son Albert Birney Seip during the term of the natu¬ 
ral life of the said Albert Birney Seip, is now to be accumu¬ 
lated and invested and reinvested in order that it mav be 
paid over together with the accumulations and increment 
thereon to the Trustees of Lafayette College of Easton, 
Pennsylvania, in accordance with the fourteenth paragraph 
of the said will upon the decease of all of the devisees and 
legatees for life named in the fourth, fifth, and ^ixth para- 

3—4513a 
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graphs of the said will. In this connection this defendant 
calls attention to the provisions in the 13th paragraph of 
the said will as follows: 

“As the devisees or legatees named in the fourth, fifth, 
sixth paragraphs of this my last will and testament shall 
die, the sum or sums so lapsed shall go to and form a part 
of the body of my estate, to be held by said trustee and 
disposed of as hereinafter directed 

and to the further provisions of said thirteenth paragraph 
of said wdll to the effect that the only contingency upon 
the happening of which the plaintiffs are to receive any 
payments from such lapsed legacies is in the event the net 
income payable to the plaintiff Mary Stella Fry Sherman 
should, not amount to the sum of $2,500 annually, 
23 which eontingencv has not occurred nor is likelv to 
occur. 

10. Answering the tenth paragraph of the said bill, this 
defendant admits the allegations therein contained to bo 
true, with the qualification that this defendant admits that 
should the net income payable to plaintiff Mary Stella Fry 
Sherman within any year be less than the sum of $2,500 she 
would then under the thirteenth paragraph of the said will 
be entitled to have paid to her from the lapsed legacy of 
forty per centum of the income an amount sufficient to make 
her annual income from the said estate equal the sum of 
$2,500. 

11. Answering the eleventh paragraph of the said bill, 
this defendant admits that by the fourth, fifth and sixth 
paragraphs of the said will a disposition during the life¬ 
time of the life tenants therein named was made of eighty- 
three per centum of the net income of the said estate. 
This defendant denies that no provision was made in the 
said will for the disposition of the remaining seventeen 
per centum of the net income. Tt avers that the said 
seventeen per cent of the net income and such increment as 
might be derived by the accumulation thereof will be pay¬ 
able by virtue of the fourteenth paragraph of the said will 
to the Trustees of Lafayette College of Easton, Pennsyl¬ 
vania, when the time for the distribution of the residuum 
of the said estate shall arrive, that is to say, upon the 
death of all of the devisees or legatees named in the fourth, 
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fifth and sixth paragraphs of the said will. This 

24 ' defendant admits that for the purpose of such ulti¬ 

mate distribution it has kept a separate account of 
the said seventeen per cent of income. This defendant de¬ 
nies upon advice of counsel that the estate upon which the 
plaintiffs are entitled to receive respectively forty |per cent 
and three per cent of the income pursuant to the fourth 
and sixth paragraph- of the said will, is directed by the 
said will to be increased by the accumulation of Seventeen 
per cent annually of the net income, which seventeen per 
cent is disposed of by the fourteenth paragraph of the 
said will. This defendant admits the execution by the 
plaintiffs and this defendant and the other parties inter¬ 
ested in this estate of the agreement referred t{) in said 
paragraph of the bill as an agreement dated November 26, 
1917. This defendant says that the plaintiffs had no rights 
in respect of the said seventeen per cent of income to be 
modified by the said agreement, but this defendant admits 
that if the plaintiffs had possessed any rights with regard 
to the said seventeen per cent of income, the same would 
have been abrogated or surrendered by the said agreement, 
inasmuch as the said agreement constitutes a binding ad¬ 
mission on the part of the plaintiffs to the effect that the 
portion of the income derived and to be derived from the 
residue of the estate which shall remain after the payments 
directed to be made from income (that is to say, said 
eigthy-three per centum to the life beneficiarie^ in their 
respective proportions during their lifetimes oijly) is to 
accumulate for the Trustees of Lafayette College. This 
defendant further says that the occasion fpr the in- 

25 elusion of the plaintiffs as parties to an Agreement 
which dealt in part with the disposition of said 

seventeen per cent of income was that said agreement in¬ 
volved the settlement of a contest concerning the said will 
as to which all heirs at law and next of kin of the said de¬ 
ceased and beneficiaries under his will were interested, and 
involved a settlement between the plaintiff Mary Stella 
Fry Sherman, on the one hand, and all other beneficiaries 
of the estate, on the other, of a possible controversy be¬ 
tween her and them, and involved also the approval on the 
part of both of said plaintiffs as beneficiaries of the estate 
of what amounted to an investment of the funds of the 
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estate to the extent of $15,000 in an interest-bearing ad¬ 
vance to the Trustees of Lafayette College. 

12. Further answering this defendant says that insofar 
as the said agreement of November 26, 1917, dealt with the 
disposition of the said seventeen per centum of income, it 
was supplemented by an agreement between this defendant 
and the Trustees of Lafayette College of Easton, Pennsyl¬ 
vania, under date of June 6, 1919, a true copy of which is 
hereto annexed and marked defendant’s Exhibit A. The 
occasion for the execution of the agreement of June 6, 1919, 
was that in the settlement of the estate of the said Albert 
N. Seip there had been assessed by appropriate proceedings 
in the courts of Minnesota an inheritance tax against the 

. share of interest of the said Lafayette College under the 
said will in the sum of $1,574.81, with interest from 
26 July 15, 1917, amounting to a total payable on or be¬ 
fore June 15, 1919, of the sum of $1,755.90; and the 
said Lafayette College had no funds available for the pay¬ 
ment of the said tax and had represented to this defendant 
that it was therefore necessary that the said amount be paid 
out of the interest of the said College in the said estate; 
whereupon upon the credit and faith of the interest of 
the said College under the fourteenth paragraph of the said 
will in the residue of the said estate which should remain 
after the payments directed to be made from income and 
which under the provisions of the said will was to accumu¬ 
late for the said College, as had been conceded by all parties 
concerned therein by the said agreement of November 26, 
1917, this defendant made the said advance upon the same 
terms as had been advanced the sum of $15,000 under the 
said agreement of November 26, 1917, and has considered 
and treated the same as an interest-bearing investment of 
the funds of the said estate. 

13. Further answering this defendant savs that bv rea- 
son of the application of the said seventeen per centum of 
income to the payment of interest upon the two advances 
aforesaid made to the Trustees of Lafayette College and 
to the repayment of the principal sums so advanced, the ad¬ 
vance made under the agreement of June 6, 1919, has been 
fully repaid to the corpus of the said estate and the ad¬ 
vance made under the agreement of November 26, 1917, has 
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been fully paid as to interest and curtailed as ( to prin¬ 
cipal. 

27 14. This, defendant further says that it is! advised 
by counsel and therefore avers that the forty per 

centum of net income formerly paid to Albert Birnev Seip 
under the fifth paragraph of the said will is, in the words 
of the said agreement of November 26,1917, a part of “that 
portion of the income derived and to be derived from the 
residue of the said estate, which shall remain after the pay¬ 
ments directed to be made from income, and which, under 
the provisions of the said will, is to accumulate for the said 
College.” This defendant is therefore advised tha^ not only 
is the seventeen per centum of income applicable to the 
curtail of the balance of the advance of $15,000 made to 
Lafayette College under the said agreement of November 
26, 1917, but the forty per centum formerly payable to 
Albert Birnev Seip is likewise so applicable, inasmuch, 
however, as upon the death of Albert Birnev Seip the con¬ 
troversy made by the plaintiffs herein arose by the presen¬ 
tation to this defendant of the contentions of the said plain¬ 
tiffs, it has hesitated to apply the said forty per centum of 
income so lapsed in accordance with what it is ^dvised is 
the true construction of the said agreement of November 
26, 1917. Therefore the matter of the disposition of the 
said forty per centum of income having been by this pro¬ 
ceeding brought before this honorable court, this defend¬ 
ant as trustee prays that the court may by its decree herein 
instruct this defendant as trustee whether it shall apply the 
said forty per centum of income as it has the said 

28 seventeen per centum of income to the curtail and 
ultimate extinguishment of the interest-bearing ad¬ 
vance to the Trustees of Lafayette College made under the 
said agreement of November 26, 1917. 

i 

Wherefore having fully answered, this defendant prays 
that having been first instructed as prayed in the fourteenth 
paragraph aforesaid, it may be hence dismissed as to the 
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bill of complaint of the plaintiffs herein, with its reason¬ 
able costs, including counsel fees, in this behalf incurred. 

AMERICAN SECURITY AND TRUST 
COMPANY, 

Trustee under the Will of 
Albert N. Seip, Deceased, 
By CORCORAN THOM, [seal.] 

Vice-President. 

PAUL E. LESH, Atty. 

0. K. 

LEET. 

District of Columbia, ss : 

Corcoran Thom, being first duly sworn, deposes and says 
that he is the vice-president of the American Security and 
Trust Company, Trustee under the will of Albert N. Seip, 
Deceased, that he has read the foregoing answer by him 
subscribed and knows the contents thereof, that the facts 
therein stated as of his own knowledge are true and those 
therein stated as upon information and belief, he believes 
to be true. 

CORCORAN THOM. 

Subscribed and sworn to before me this 29th day of 
April, 1925. 

[seal.] J. ELIOT MORAN, 

Notary Public for the District of Columbia. 

29 Defendants' Exhibit A. 

This agreement, made this 6th day of June, A. D. 1919, 
by and between the Lafayette College, of Easton, Pennsyl¬ 
vania, party of the first part, and the American Security 
and Trust Company, a corporation of the District of 
Columbia, party of the second part. 

Whereas, the Lafayette College aforesaid is a beneficiary 
of the will of Albert N. Seip, deceased, and the Trust Com¬ 
pany aforesaid is the executor named in the said will and 
the trustee thereunder; 

And whereas, certain of the property of the estate of 
the said Albert N. Seip is and was at the time of his death 
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located in Duluth, Minnesota, and there has been!assessed 
by appropriate proceedings in the courts of Minnesota an 
inheritance tax against the share or interest which the said 
Lafayette College takes under the will of Albert N. Seip, in 
the sum of $1,574.81, with interest from July 15, 1917, 
which interest is to be calculated to the date of payment, 
and the parties hereto are advised that the said t^ix should 
be paid on or before June 15th, 1919, making the total 
amount to be paid, if paid on or before June 15th, j$l,755.90. 

And whereas, the said Lafayette College has ho money 
available for use at this time for the payment of the said 
tax and has represented to the said Trust Company that 
it is therefore necessary that the said amouht be paid 

30 out of the interest of the said College ill the said 
estate; 

And whereas, by a certain agreement executed qn various 
dates in November, 1917, by and between the beheficiaries 
of the will of Albert N. Seip on the one hand, and the said 
American Security and Trust Company on the other hand, 
the said Lafayette College authorized an advancement out 
of the funds thereafter to become due to it in the sum of 
fifteen* thousand dollars ($15,000) upon certain terms and 
conditions fullv set forth in said agreement. 

Now, therefore, this agreement witnesseth, th^t the said 
Lafayette College, in consideration of the payment by the 
American Security and Trust Company to thC State of 
Minnesota of the amount due from it as aforesaid as in¬ 
heritance tax, covenants and agrees to and with the said 
Trust Company: ! 

That it authorizes and directs the payment by the Trust 
Company of the aforesaid inheritance tax with interest 
from July 15th, 1917, to the date of payment, which total 
sum so paid is to be deemed an advancement ou£ of princi¬ 
pal to the trustees of Lafayette College of Easton, Penn¬ 
sylvania, and is to be considered for the purpose of all ac¬ 
counts, distributions and divisions of the estatC as having 
been replaced by the obligation of the said! Lafayette 
College, to pay to the trust estate, out of its share thereof, 
and not otherwise, the sum so to be advanced, with 

31 interest thereon similarly payable out of its saicj, 
share, semi-annually, at six per centum per annum; 
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and that portion of the income derived and to be derived 

from the residue of the said estate which shall remain after 

the payments directed to be made from income, and which, 

under the provisions of the said will, is to accumulate for 

the said College, is to be applied semi-annually in payment 

of the said interest and in reduction of the principal of the 

said obligation, until the same shall be fully paid, unless the 

trust created bv the said will shall be sooner terminated and 

%> 

the estate thereupon become distributable to the said 
College; and upon final distribution to the said College, the 
said executor and trustee shall receive from it full credit 
for the income so applied to the payment of the said obliga¬ 
tion and for the balance, if any, remaining unpaid thereon; 
and inasmuch as it has alreadv been agreed bv the aforesaid 
agreement of November, 1917, that the portion of the in¬ 
come aforesaid which is directed by the said will to ac¬ 
cumulate for the said College is to be applied in payment of 
the interest and in reduction of the principal of the ad¬ 
vance of $15,000 made pursuant to the aforesaid agreement 
of November, 1917, the Trust Company may elect and de¬ 
termine from time to time in respect of income accruing 
whether the same shall be applied in respect of the afore¬ 
said advance of fifteen thousand dollars ($15,000) or the 
advance made hereunder; and the general provisions of the 
aforesaid agreement of November, 1917, shall be considered 
as incorporated into this agreement insofar as the 
32 same are applicable. 

In testimony of all whereof, the said party of the 
first part has caused these presents to be executed on its 
behalf by its officers and its seal to be hereunto affixed. 

LAFAYETTE COLLEGE, 

By W. S. KIRKPATRICK, 

V ice-Presid ent. 

Attest: 

[seal.] DAVID B. SKILLMAN, 

. Asst. Secretary. 
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Memorandum of Court . 


This is a suit for a construction of the will of the late 
Albert E. Seip, and was argued and submitted dn the bill 
of complaint, answers thereto, stipulation as to the facts, 
and briefs of counsel. 

The testator devised and bequeathed all of liis estate 
to the defendant Trust Company in trust with powers to 
manage the same and of investment and changing invest¬ 
ments by sale, exchange, or otherwise; to pgy to his 
daugter, the plaintiff Mary Stella Sherman, forty per cent, 
of the net income of this estate; to pay forty pdr cent, of 
the net income to his son Albert Birnie Sdip, and to 
33 pay to his grandson, Arthur Llewellyn Bdnd 3% of 
said net income, and these payments were to con¬ 
tinue respectively for and during the term of the natural 
lives of the beneficiaries. There were also provisions for 
the payment of certain pecuniary and specif!^ legacies. 
And upon the further trust that should his saic( -daugther, 
son, and grandson die “the sum or sums so lapsbd shall go 
to and form a part of a body of my said estate to be 
held by said trustee and disposed of as hereinafter di¬ 
rected. * * * Until the happening of the contingency 

hereinafter mentioned in the fourteenth paragraph of this 
my last will and testament, my trustee is directed to invest 
in good, safe, and secure interest-bearing or dividend¬ 
paying securities all such lapsed sums or amounts. ” 

By the fourteenth paragraph of the will, the trustees 
after the decease of the said daughter, son, and grandson 
was to convey, transfer, etc. unto the Trustees cjf Lafayette 
College, of Easton, Pennsylvania, all of thb testator’s 
estate, “it being my desire and will that said Trustees of 
Lafayette College, its successors and assigns .shall be re¬ 
siduary devisees or legatees of the whole of mV remaining 
estate.” j 

The share of net income to be paid as stjated to the 
daughter, son, and grandson totalled 83% thereof, and' the 

4—4513a 
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testator, except in and by the residuary clause, so to speak, 
of his will, did not otherwise dispose of the remaining 
seventeen per cent, of said income. The son, Albert Birnie 
Seip died on or about March 9, 1923, but before his death 
he joined with the two plaintiffs, the widow of the 

34 testator, and Lafayette College in an agreement that 
put an end to a contest over the testator’s will, and 

as well provided for the conveyance by quit claim by the de¬ 
fendant Trust Company of a piece of real estate in Duluth, 
Minn., which the testator dealt with in the tenth para¬ 
graph of the will. The agreement further provided for 
the payment of $20,000 to another daughter of the testator, 
Bertha Catherine Loomis, who had attacked the will, and 
this $20,000 was by the terms of the agreement to be con¬ 
tributed, $5,000 by the plaintiff Sherman and $15,000 by the 
defendant Lafayette College. The amount to be contrib¬ 
uted by the College was to be provided for in the shape of 
an advancement to the College out of the principal of the 
testator’s estate and on account of its distributive share 
under the testator’s will, and the advance thus made was 
to be treated as having been replaced by the obligation of 
the College to pay the estate out of its share thereof the 
said sum of $15,000 with interest at six per cent., and there 
then follows this clause: 

“and that portion of the income derived and to be derived 
from the residue of the said estate, which shall remain 
after the payments directed to be made from income, an l 
which, under the provisions of the said will is to accumulate, 
for the said College is to be applied semi-annually in pay¬ 
ment of the said interest and in reduction of the principal 
of said obligation until the same shall have been fully paid 
unless the trust created by the said will shall be sooner 
terminated and the estate thereupon become distributable 
to the said College; and upon final distribution to said 
College the said executor and trustee shall receive from it 
full credit for the income so applied to the payment of the 
said obligation and for the balance, if any, remaining un¬ 
paid thereon.” (Underscoring supplied.) 

As stated, the son thereafter died, and the forty 

35 • per cent, of net income theretofore paid to him, in 

the language of the testator’s will, lapsed. 
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The controversy over the construction of the will involves 
this question: Whether the income derived from the seven¬ 
teen per cent, of net income, and the income from the forty 
per cent, net income that lapsed upon the death of the tes¬ 
tator’s son, should be paid, forty per cent, to the plaintiff 
Sherman and three per cent, to the plaintiff Bbnd. Or 
perhaps to put it in another way, whether the seventeen per 
cent, net income, and, upon the death of the son, the forty 
per cent, of net income, should fall into the body cff the es¬ 
tate and be kept invested by the trustee, thus producing ad¬ 
ditional income from the estate, which was to be shared by 
the plaintiffs on the forty per cent, and three per cqnt. basis. 
This is the contention in substance of the plaintiffs, while 
the defendant Lafayette College contends that th|e correct 
construction of the will requires that the seventeen per cent., 
and the forty per cent, lapsed by the death of testator’s son, 
were to be kept invested by the trustee for the benefit of 
the College, though not payable to the College juntil the 
death of the daughter, son, and grandson of the : testator. 
It is not denied by the plaintiffs that the testatob did not 
intend the plaintiffs, and his son while he still livejd, to take 
any part of the seventeen per cent, of the net itncome as 
such, and yet if the contention of the plaintiffs is to prevail 

thev would in fact receive income that would be derived 
« 

from this seventeen per cent., and upon the death of 
36 the son, if their contention is to prevail, tfiey would 
receive a share of income derived from the| forty per 
cent, of net income that the son during his life received 
under the terms of the will. 

I 

In the opinion of the Court this is not the correct con¬ 
struction of the will, and seems not to have beep. the con¬ 
struction put upon it by the plaintiffs in the agreeinent here¬ 
tofore mentioned. For as appears from that Agreement, 
it was clearly recognized that both the principal of the ad¬ 
vancement made to Lafayette College thereby dnd the in¬ 
terest to be paid by the College on that advancement, were 
to be paid by that portion of the income derive^ and to be 
derived from the residue of said estate, which;should re¬ 
main after the payments directed to be made fijom the in¬ 
come, and which income under the provisions <j>/ the said 
will, is to accumulate for the said college . In otjher words, 
the net income out of which the plaintiffs were to receive 
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their share thereof under the terms of the testator's will 

was income derived from the principal or corpus of the 

estate alone, and not that derived from the investment of 

undisposed of income or from any portion of that income 

that might 44 lapse.’’ Such income passed by the residuary 

clause of the will and was not to be resorted to in anv form 

* 

to increase the amount of net income to be received by the 
plaintiffs. 

There is indeed, but one clause in the will which would 
indicate a different intention, and that one appearing in the 
thirteenth paragraph of the will to the effect that as daugh¬ 
ter, son, and grandson died 4 4 the sum or sums so 
37 lapsed shall go to and form; part of a body of my 
estate.” But that language is not to be considered 
out of its context, but is to be considered in connection with 
all of the other material portions of the will from which the 
testator’s intent may properly be drawn. 

A decree will be settled and signed upon notice in con¬ 
formity with the conclusions above set forth. 

! F. L. SIDDONS, 

Justice. 

June 28, 1926. 

Final Decree. 

Filed August 17,1926. 

###*#*# 


This cause came on to be heard at the January, 1926, 
term, and thereupon upon consideration thereof, it is this 
17th day of August, 1926, adjudged, ordered and decreed as 
follows, viz: 

(1) The true construction of the will of Albert N. Seip 
is that seventeen per centum of the income of his estate, 
held by the defendant American Security and Trust Com¬ 
pany as trustee, was and is to accumulate for the sole bene¬ 
fit of the defendant Lafayette College, and the forty per 
centum of income which had been during the lifetime of 
Albert Birney Seip paid to him pursuant to the fifth para¬ 
graph of the will, is since his death to accumulate for the 
sole benefit of Lafayette College, with the exception stated 
in the thirteenth paragraph of the will concerning a 
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38 possible diminution of tlie income of the plaintiff 
Mary Stella Sherman to less than twenty-jfive hun¬ 
dred dollars, and that the plaintiffs are not entitled to 
share in said seventeen per cent of income nor in said forty 
per cent of income, nor in such income as may be derived 
from the accumulation and investment of said percentages 
of income. 

(2) That the defendant American Security atnd Trust 
Company is instructed, as prayed by it herein, to apply in 
reduction of the indebtednesses of Lafayette College to it 
set out in the agreements of November 27,1917, abd June 9, 
1919, the aforesaid seventeen per cent of income, the afore¬ 
said forty per cent of income, and such income as it has 
realized from the accumulation and investment oi said per¬ 
centages of income, and when said indebtednesses are ex¬ 
tinguished to hold and accumulate said percentages of in¬ 
come and income derived from the accumulation for ulti¬ 
mate distribution to the defendant Lafayette College, with 
the exception stated in paragraph (1) of this decree. 

(3) That the bill of complaint be and it is hfereby dis¬ 
missed, with costs against the plaintiffs, and the defendant 

. American Security and Trust Company, trustee, tfe and it is 
hereby allowed for payment to Paul E. Lesh, it aittorney in 
this proceeding, as fee for services herein, the si^m of Five 
Hundred dollars, and it shall have credit for said payment 
in its accounts as a charge against the capital of the estate. 


0 . 


F. L. SIDDONS, 

Justice. 

K. as to form and fee. 

JESSE C. ADKINS, 

F. S. TYLER, 

Attys. for Pltff. 

WALTER B. GUY, 

Atty. Lafayette College. 


39 From the foregoing decree, except thht part au¬ 
thorizing the payment of a fee to the attorney for 
the trustee, Mary Stella Sherman and Arthur Llewellyn 
Bond in open court noted an appeal to the Court of Ap¬ 
peals of the District of Columbia and the undertaking on 
appeal if for costs is hereby fixed at One Hundred Dollars, 
($100.00) or a deposit of Fifty Dollars, ($50.00) in cash in 


i 

i 


I 
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lieu thereof or if a supersedeas the penalty of such under¬ 
taking shall be in the sum of $1,000.00. 

F. L. SIDDONS, 

Justice. 


Memoranda. 


September 8, 1926.—$50 deposited in lieu of appeal bond. 
Statement of Evidence filed. 

Assignment of Errors. 

Filed September 8, 1926. 
******* 

The appellants, Mary Stella Sherman and Arthur Llewel¬ 
lyn Bond assign the following errors in the final decree en¬ 
tered herein: 

1. The Court erred in holding that the true construction 
of the will of Albert N. Seip, deceased, is that the 17% of 
tlie income of his estate is to accumulate for the sole benefit 
of the appellee, La Fayette College, and that the 40% of the 
income which during the life time of Albert Birney Seip 

had been paid to him pursuant to the fifth paragraph 
40 of said will is since his death to accumulate for the 
sole benefit of said La Fayette College (with the ex¬ 
ception mentioned in said decree), and in holding that the 
appellants are not entitled to share in said 17% of income 
and in said 40% of income, nor in such income as may be 
derived from the accumulation and investment of said per¬ 
centages of income. 

2. The Court erred in holding that the American Security 
& Trust Company, Trustee is instructed to apply the whole 
of the income derived from the investment of the 17% and 
the 40% of the income to the indebtedness of La Fayette 
College as set forth in paragraph 2 of the decree. 

3. The Court erred in holding that the appellants are 
not entitled to share in the income derived from the in¬ 
vestment of the 17% of the income not specifically dis¬ 
posed of in the will of Albert N. Seip. 

4. The Court erred in holding that the appellants are not 
entitled to share in the income derived from the invest¬ 
ment of the 40% of the income which in his life time was 
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paid to Albert Birney Seip, pursuant to the fifth paragraph 
of the will. j 

5. The Court erred in awarding costs against j these ap¬ 
pellants which award was based on the Court’s errors 
m the particulars set forth in this assignment of ^rrors. 

6. The Court erred in not holding that the appellants are 

entitled to receive 40% and 3% respectively of the 
41 entire income of the estate of Albert N. Seip, De¬ 
ceased. 

JESSE C. ADKINS, 

FREDERICK S. TYLER, 

Attorneys for Mary Stella Shermay & 

Arthur Llewellyn Bond, Appellants. 

Served by Copy Sept. 8, 1926. 

WALTER B. GUY, 

i 

Atty. for Lafayette College. 

PAUL E. LESH, j 

Atty. American Security & Trust Co.\ 


Designation of Record. 
Filed September 8,1926. 


* * * # * * i * 


The Clerk will please prepare transcript of record on 
appeal in the above case, including the following: 


1. Bill of Complaint and two Exhibits filed therewith. 

2. Two answers filed by the defendants and the exhibits 
thereto. 

3. Memorandum opinion of the Court. 

4. Final decree; appeal noted. 

5. Notation of date of deposit of $50 in lieui of Under¬ 
taking on appeal. 

6. Statement of evidence, containing stipulation, filed 

Feb. 8, 1926. j 

7. Assignment of errors. 

42 8. This designation. 

JESSE C. ADKINS[ 
FREDERICK S. TY^ER*, 

0. K. Attorneys for Appellants. 

WALTER B. GUY, ( 

Atty. Lafayette College. 


i 
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Served on 

PAUL E. LESH, 

Atty. A. S. & T. CoTrustee. 


Memoranda. 

October 8, 1926.—Statement of Evidence submitted in 
duplicate and filed. 

October 14, 1926.—Statement of Evidence signed in du¬ 
plicate. 

43 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 

of the District of Columbia, hereby certify the foregoing 

pages numbered from 1 to 42, both inclusive, to be a true 

and correct transcript of the record, according to directions 

of counsel herein filed, copy of which is made part of this 

transcript, in cause No. 43158 in Equity, wherein Mary 

Stella Sherman et al. are Plaintiffs and American Securitv 

% 

& Trust Company et al. are Defendants, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 21st day of October, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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44 In the Supreme Court of the District of Columbia. 

Equity. No. 43158. 

Mary Stella Sherman and Arthur Llewellyn Bond, 

Appellants, 

vs. 

American Security & Trust Company, a Corporation, and 
Trustees of Lafayette College of Easton, Pennsylvania, 
Appellees. 

Statement of Evidence . 

At the hearing of the above entitled cause on j February 
8 and 9, 1926, before Mr. Justice Siddons, the! following 
proceedings were had and evidence offered and given. 
Thereupon to maintain the issues on their parts joined 
plaintiffs offered in evidence the following stipulation: 

45 In the Supreme Court of the District of Columbia. 

Equity. No. 43158. 

Mary Stella Sherman and AlRthur Llewellyn Bond, 

Plaintiffs, 

v. 

American Security and Trust Company, a Corporation, 
and Trustees of Lafayette College of Eastonj, Pennsyl¬ 
vania, Defendants. 

Stipulation. 

It is hereby stipulated by and between the parties hereto 
by their respective attorneys that the following facts are 
true and shall be a part of the record in this case for the 
trial court and for the appellate court, if there should be 
any appeal, without concession, however, as to the relevancy 
or materiality of the facts so agreed: 

1. That at the close of the probate and administration 
proceeding, that is to say, in November, 1919, thd defendant 
Trust Company, as trustee under the will of Albert N. Seip, 

5—4513a 
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received from itself as executor and from the ancillary 
administrator in Minnesota securities of the value of $144,- 
726 and cash $303.15, a total of $145,029.15. 

2. That the annual incomes from said trust fund for the 
several years thereafter up to the time of the death of 
Albert Birney Seip, which occurred on March 9, 1923, w’ere 
as follows: 


1920 Receipts. 
Disbursements 


$9,886.08 
350.79 


Net . 

. $9,535 

29 

1921 Receipts.. o. 

. $9,393. 

36 

Disbursements . 

. 478 

.86 

.Net . 

. $8,914 

.50 

1922 Receipts. 

. $8,993 

.71 

Disbursements . 

. 844 

.34 


Net . $8,149.37 


3. That at the time of the death of Albert Birnev 
46 Seip, that is to say, on March 9, 1923, the principal 
of the said trust estate was composed of the follow¬ 
ing described securities of the values following: 


Amount. Bonds. 

3,000 Sou. Bell Tel. & Tel. Co. 

6,000 Balto. & Ohio R. R. Co. 

7,000 Pot. Elec. Pow. Co. 

6,000 Atch., Top. & Santa Fe Ry. 

6,000 North. Pac. Ry. 

7,000 Norf. & Western Ry. 

6.000 "Wash. Gas Lt Co. 

10,000 Cap. Trac. Co. 

2,000 U. S. A. 3rd Liberty Loan. 

1,200 “ V. Liberty Loan.:. 

2,500 Amer. Tel. & Tel. Co. 

5,000 U. S. A. 2nd Liberty Loan. 

550 “ “ “ . 

236 Mutual Fire Ins. Co. N. Y. 


Due. 

Rate. 

Value. 

1941 

5% 

2.760 

1948 

4 

4.620 

1936 

5 

6,807.50 

1995 

4 

5,220 

1997 

4 

4.9S0 

1996 

4 

6,160 

1960 

5 

5.5S0 

1947 

5 

9,600 

192S 

4* 

1,970 

1923 

43 

1,200 

1946 

5 

2,425 

1942 

43 

4,900 

1942 

43 

539 


6 

0.00 


Shs. Stock. 

66 U. S. Steel Corpn. pfd. 

66 Amer. Tel. & Tel. Co. 

132 Penna. R. R. Co. 

66 Denver & Rio Grande R. R. pfd. (no value) 

80 Southern Pacific Co. com. 

375 Mer^. Lino. Co. 


7,920 

S,S44 

6.072 

7,440 

56,250 
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Amount. Notes. 

$500 W. W. Keck et ux. 12/ 2/25 6%i 500 

11,097.69 Lafayette College (Agreement). 11/26/17 6 11,097.69 

Total value.$154,SS5.19 


4. That the annual incomes from said trust fund for the 
several years since the death of Albert Birney Ship, which 
occurred March 9, 1923, were as follows: 

1923 Receipts. $9,258.07 

Disbursements . [ 797.09 

i_ 

Net .j$8,460.98 


$9,379.68 
844.60 


Net .i$8,535.08 

5. That the agreement dated June 6, 1919, between the 
American Security and Trust Company and the Trustees 
of Lafayette College of Easton, Pennsylvania, referred to 
in the 12th paragraph of the answer of the American Se¬ 
curity and Trust Company, copy of which i!s annexed 

47 thereto as defendants’ Exhibit A, was executed by 
the parties thereto on or about the date thereof; 
that there had been assessed by the State of Minnesota an 
inheritance tax against the interest of Lafayette College 
under the said will amounting, with interest, to the sum of 
$1,759.00, and-said College was without funds to pay the 
same, as set out in said paragraph; and the defendant 
trustee made the advance contemplated by the Sj'aid agree¬ 
ment dated June 6, 1919, and has since considered and 
treated the same as an interest-bearing investment of the 
funds of said estate as contemplated by the said Agreement. 

6. That seventeen per centum of the income 6f the said 
estate derived since the making of the agreements of No¬ 
vember 26,1917, and June 6, 1919, to make the payments of 
interest and principal thereon alleged in paragraph 13 of 
the answer of the defendant Trust Company anj said pay¬ 
ments have actually been made thereon as therein alleged; 
whether the application of said seventeen per j centum of 
said income to said purposes was correct or was in error is 
not stipulated but reserved. 


1924 Receipts 
Disbursements 
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7. That the action taken by the defendant Trust Company 
described in the 14th paragraph of the answer of said Com-' 
pany was in fact taken; the contentions and conclusions of 
law therein made are not stipulated but reserved. 

8. That if the plaintiff Mary Stella Sherman were pre¬ 
sent she would testify that the agreement of June 6, 1919, 
was made without her consent or knowledge, and that the 
nature of that agreement was not called to her attention un¬ 
til the present controversy arose after the death of Albert 
Birney Seip. The obligations of the Trustees of Lafayette 
College represented by the said agreements of November 
*26, 1917, and June 6, 1919, have, however, since the mak¬ 
ing of the advances therein agreed to be made, been treated 
by the trustee as the interest-bearing obligations of the said 
College which they purport to be as parts of the capital of 
the said trust fund, and so shown, respectively, on the 
annual accounts of the trustee, and the income derived 
therefrom has periodically been shown as derived from said 
agreements, respectively, and accounted for as a part of the 
general income of the trust estate to the income beneficiaries 

thereof, including the plaintiffs. Said income has 
48 been shown in said accounts only in the following 
style, (copied from the statement of account for the 
year 1921, sent to the plaintiffs January 25, 1922): 

“May 4. Int. on 15M obligation Lafayette Col¬ 
lege Apr. 1/18 to Jan. 27/21. 2,542.50 

Int. on 1755.90 obligation Lafayette Col¬ 
lege June 15/19 to Jan. 27/21. 170.32” 

And the obligations themselves were shown in the follow 
ing style, (copied from the same account): 

“Bonds: * * * 

Stocks; * * * 

Notes: * * * 

Obligations: 

15,000 Lafayette College under agreement dated Nov. 26, 
1917, 6%. 

1,755.90 Lafayette College under agreement dated June 
6, 1919, 6%. 
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Curtails upon the obligation dated June 6, 1$19, were 
shown in the annual cash capital accounts in the following 
style, (copied from the statement of account fori the year 
1922, sent to the plaintiffs January 25,1923): 

‘‘1922. Receipts. j 

Jan. 27. Trans, from A. N. Seip accum. Inc. curl}. 

of 1,755.90 obligation of Lafayette Colj- 

lege . 502.37” 

9. That the items, figures and exact amounts dealt with 
in this stipulation are not to be binding upon the parties 
hereto should a further accounting, judicial or otherwise, be 
had between them. Said items, figures and exact amounts, 
though believed to be correct, are stipulated herein not 
for accounting purposes but solely to enable a decision to 
be had and made by the court upon the issues of law herein, 
and to settle the principles govering further accounting, if 
any is requisite, between the parties hereto. 

JESSE C. ADKINS, | 
FREDERICK S. TYLER, 
Attorneys for the Plaintiffs . 

PALL E. LESH, 

7 ; 

Attorney for Defendant A. S. & T. Co. 

WALTER N. GUY, j 
Attorney for Defendant Lafayette\College 7 
Easton, Pa. 

I 

49 Be it further remembered that the foregoing con¬ 
tains the substance of all of the evidence given on the 
hearing of this cause, and in order that the sape may be 
preserved and made of record this statement df evidence 
is duly stated approved and signed, and ordered to be made 
part of record in the above entitled cause, this f4th day of 
October, 1926. 

F. C. SIDDONS, 

Justice . 

Statement of Evidence approved. 

PAUL E. LESH, 

Atty. American Security & Trust Co. 




38 


M. S. SHERMAN ET AL. VS. AM. S. & T. CO. 


50 In the Supreme Court of the District of Columbia. 

Equity. No. 43158. 

Mary Stella Sherman and Arthur Llewellyn Bond, 

Appellants, 

vs. 

American Security & Trust Company, a Corporation, and 
Trustees of Lafayette College of Easton, Pennsylvania, 
Appellees. 

To Messrs Paul E. Lesh and Walter B. Guy, 

Attorneys for appellees: 

Please take notice that the within statement of evidence 
will be called to the attention of and submitted to the Court 
on Friday, October 8, 1926 at 10 o’clock A. M., or as soon 
thereafter as counsel can be heard, for the purpose of hav¬ 
ing the same signed and sealed bv the Court. 

JESSE C. ADKINS, 
FREDERICK S. TYLER, 

Attorneys for Appellants. 

Service of the foregoing notice and copy of said statement 
of the evidence acknowledged this 7th day of September, 
1926. 

WALTER B. GUY, 

Atty., Lafayette College. 

- PAUL E. LESH, 

Atty. American Security & Trust Co. 

51 [Endorsed:] Equity. No. 43158. Mary Stella 
Sherman and Arthur Llewellyn Bond, appellants, vs. 

American Security & Trust Company, a corporation, and 
Trustees of Lafayette College of Easton, Pennsylvania, 
appellees. Statement of evidence. Copy. Frederick S. 
Tyler, Attorney-at-Law, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4513. Mary Stella Sherman and Arthur Llewellvn 
Bond, appellants, vs. American Security & Trust Company, 
a body corporate, &c. Court of Appeals, District of 
Columbia. Filed Oct. 22,1926. Henry W. Hodges, clerk. 
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STATEMENT OF CASE .... 
ASSIGNMENT OF ERRORS 
POINTS TO BE DISCUSSED 


ARGUMENT. 

I. Appellants are Entitled Annually to 40 
Per Cent and 3 Per Cent, Respectively, of 
the Net Income of the Entire Estate, In¬ 
cluding any Increase, Whether Due to In¬ 
creased Dividends from the Original Princi¬ 
pal of the Falling Into the Body of the 
Estate of Undistributed Income. 


1. The Legal Principle Governing the Case. I 8 

i 


(a) The testator’s intention as expressed in 

the will governs . 8 

(b) If there be two equally probable inter¬ 

pretations of the will , that one is to be 
adopted which prefers the kin of the 
testator to strangers . 8 

(c) Where an interest is given in one clause 
of the will, it cannot be cut down eoc- 


* * 

cept by express and decisive words .. 10 

2. Each Year the Principal of the Estate is | 
Increased by 17 Per Cent of the Net Income j 
During the Preceding Year and Appellants j 
are Entitled to Their Share of the Entire j 
Net Income of the Principal so Increased. ! 11 

i 

I 

(a) There is only one trust estate ........ i 11 

(b) There is nothing in the will showing an ! 

intention that appellants shall not share | 
in the entire income no matter how 
increased . 12 













ii INDEX (Continued) 

Page 

3. Upon the Death of Albert Birney Seip the 

Principal Each Year is Further Increased 
by 40 Per Cent of the Net Income During 
the Preceding Year, and Appellants in Sub¬ 
sequent Years Take Their Share of the In¬ 
come of the Estate so Increased. 14 

(a) Testator created only one trust estate . 15 

(b) There is nothing in the will showing an 

intention that appellants shall not share 
in the net income of the estate as so in¬ 
creased . 15 

(c) The exception contained in Paragraph 

Thirteenth is in entire accord with our 
construction . 18 

4. The Agreements of 1917 and 1919 Have no 
Effect Upon the Construction of the Will. 20 

I.The Agreement of 1917—Exhibit B to 
the Bill of Complaint— is Consistent 
With the Construction Here Contended 
for . .. 20 

5. The Court Below Should Not Have Awarded 

Costs Against Appellants. 22 

CONCLUSION. 22 
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IN THE 


Court of appeals, Btstrttf of Columfita 

No. 4513. I 


October Term, 1926. 


Mary Stella Sherman, and 
Arthur Llewellyn Bond, 

Appellants, 

vs. 

American Security & Trust Company, 
a body corporate, 

Trustees of La Fayette College, 
of Easton, Pennsylvania, a body 


BRIEF FOR APPELLANTS. 


STATEMENT OF CASE. 

This is an appeal from a decree below construing 
tbe will of Albert N. Seip, deceased (R. 28). j 
The only question is one of construction. Tfce dis¬ 
pute is between the testator’s daughter and grandson, 
appellants, on the one hand, and appellee, La layette 
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College on the other, all being beneficiaries tinder the 
trust created by the will. 

.The testator left his entire estate to appellee Trust 
Company upon certain trusts. Omitting the specific 
bequests and devices, the trust scheme is quite simple. 

The trustee was directed to hold and manage the 
estate, with full power of investment and reinvest¬ 
ment during the trust period( R. 7; par. Third), which 
was to continue throughout the lives of appellants and 
of testator’s son, Albert Birney Seip, now deceased. 
The daughter, appellant Mary Stella Sherman, was 
to receive 40 per cent of the net income of the estate 
annually, the son, Albert Birney Seip, 40 per cent, and 
the grandson, appellant Arthur L. Bond, 3 per cent (R. 
7, 8; pars. Fourth, Fifth, and Sixth). No specific dis¬ 
position was made of the remaining 17 per cent of the 
income during the trust period. 

Upon the death of the survivor of the three decedents 
the trustee was directed to convey all of testator’s es¬ 
tate “in whichsoever form it may then exist” to the 
College, and all of the estate was devised and be¬ 
queathed to the College “upon the winding up of said 
trust” (R. 9; par. Fourteenth). 

The trustee received the trust funds in November, 
1919 (R. 33). The son, Albert Birney Seip, died in 
March, 1923 (R. 4). 

Except for the share of the income which they re¬ 
ceive, the position of appellants is the same, and for 
convenience, reference may be made only to the rights 
of appellant Mary Stella Sherman. 

Appellants contend that the undistributed 17 per 
cent of the income falls into the corpus of the estate 
each year, becoming principal, and that Mary Stella 


Sherman is entitled each year to 40 per cent of the in¬ 
come of the enlarged principal. 

Appellants further contend that after the death of 
Albert Birney Seip the 40 per cent of the income there¬ 
tofore going to him further increases the principal of 
the estate, and that Mary Stella Sherman is entitled 
each year thereafter to 40 per cent of the income of the 
estate, as so increased. 

Both contentions were denied by the trial bourt 
which decreed that plaintiffs were entitled to share 
only in the income of the estate as it stood at the be¬ 
ginning of the trust, and appellants were specifically 
excluded from sharing in the increase of the income 
due to the falling into the body of the estate of tjhe 17 
per cent each year, and of the 40 per cent afte^r the 
death of the son (R. 28). 

The foregoing shows the questions involved. The 
pertinent facts and.appropriate paragraphs of thp will 
may be stated more in detail here. 

The testator left surviving a widow, two daughters 
one son and a grandson. 

He made appropriate provision for his wife (R. 8; 
par. Tenth), and left a nominal sum to one daughter, 
Bertha Catherine Loomis, explaining that she had been 
provided for out of his estate through her mother (par. 
Ninth). There were further bequests, which aife not 
important here (pars. Sixth, Seventh, Eighth, Elev¬ 
enth, and Twelfth). The remaining paragraphs frf the 
will are pertinent to the questions here involved. 

In paragraph Second, testator devised and be¬ 
queathed to the Trust Company “all my property 
and estate” in trust for the purposes following: 

Third. To care for, hold and manage the estate 
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(then follows language giving the most complete pow¬ 
ers of management and investment). 

“Fourth. And upon the further trust to pay to 
my daughter Mary Stella Fry, (The appellant 
Mrs. Sherman), now living in the City of Los An¬ 
geles, California, forty (40) per centum of the net 
income of my said estate annually, in quarter-year¬ 
ly payments, for and during the term of her na¬ 
tural life. 

“Fifth. And upon the further trust to pay to 
my son, Albert Birney Seip, of Washington City, 
District of Columbia, forty (40) per centum of 
the net income of my said estate annually, in 
quarter-yearly payments, for and during the term 
of his natural life. 

“Sixth. And upon the further trust to pay to 
my grandson, Arthur Llewellyn Bond, of Lancas¬ 
ter, California, three per centum of the net in¬ 
come of my said estate annually, in quarter-year¬ 
ly payments, for and during the term of his na¬ 
tural life. 

“Thirteenth. And upon the further trust that 
as the devisees or legatees named in the fourth, 
fifth, sixth, paragraphs of this my last will and tes¬ 
tament shall die, the sum or sums so lapsed shall 
go to and form a part of the body of my said estate, 
to be held by said trustee and disposed of as here¬ 
inafter directed, with the exception that in case 
through misfortune or unavoidable loss the net 
income from my estate shall fail to yield annual¬ 
ly the sum of twenty-five hundred dollars to either 
of the devisees or legatees named in paragraphs 
fourth and fifth of this my last will and testament, 
then the survivor or survivors shall be paid suf¬ 
ficient from such lapsed legacies to equal the sum 
above specified, or as near that amount as may be. 
Until the happening of the contingency hereinafter 
mentioned in the fourteenth paragraph of this my 
last will and testament, my trustees is directed to 



invest in good, safe and secure interest-bearing or 
dividend paying securities all such lapsed sums or 
amount, with the exception above mentioned in this 
paragraph. 

“ Fourteenth. And upon the further trust; that 
upon the decease of all the devisees of legatees 
named in the fourth, fifth and sixth paragraphs 
of this my last will and testament then my triistee 
shall convey, transfer and set over unto the Trus¬ 
tee of La Fayette College of Easton, Pennsyl¬ 
vania, their successors and assigns, all of my es- 
tate, real, personal and mixed, in whichsoever 
form it may then exist; it being my desire and will 
that said Trustees of La Fayette College, iti suc¬ 
cessors and assigns, shall be the residuary devis¬ 
ees or legatees of the whole of my remaining es¬ 
tate ; and I hereby devise, bequeath and giv^ unto 
the said Trustees of La Fayette College, oil Eas¬ 
ton, Pennsylvania, its successors and assighs, all 
of my estate, real, personal and mixed, upqn the 
winding up of said trust. Having made many per¬ 
sonal sacrifices for many years to accumulate this 
fund for the education of deserving youth in the 
college in which I was for sometime a student, I 
sincerely hope that the income of this bequest will 
be used each year in assisting poor and deserving 
students, as well as furthering the highest and 
best interests of the College/ ’ 

The case below was heard upon bill, answers, and a 
stipulation of facts, which latter appears in th^ state¬ 
ment of evidence (R. 33). 

Included as exhibits to the pleadings are two agree¬ 
ments, one dated November 26, 1917 (R.ll), and an¬ 
other dated June 6, 1919 (R.22), which appellants be¬ 
lieve have no bearing upon the questions involved, but 
which are relied upon by appellees, and will be suffi¬ 
ciently stated in the argument. 
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ASSIGNMENT OF ERRORS 

1. The Court erred in holding that the true construc¬ 
tion of the will of Albert N. Seip, deceased, is that 
the 17 per cent of the income of his estate is to accu¬ 
mulate for the sole benefit of the appellee, LaFayette 
College, and that the 40 per cent of the income which 
during the life time of Albert Birney Seip had been 
paid to him pursuant to the fifth paragraph of said 
will is since his death to accumulate for the sole, benefit 
of said LaFayette College (with the exception men¬ 
tioned in said decree), and in holding that the appel¬ 
lants are not entitled to share in said 17 per cent of 
income and in said 40 per cent of income, nor in such 
income as may be derived from the accumulation and 
investment of said percentages of income. 

2. The Court erred in holding that the American 
Security & Trust Company, Trustee, is instructed to 
apply the whole of the income derived from the in¬ 
vestment of the 17 per cent and the 40 per cent of the 
income to the indebtedness of LaFayette College as 
set forth in paragraph 2 of the decree. 

3. The Court erred in holding that the appellants 
are not entitled to share in the income derived from 
the investment of the 17 per cent of the income not 
specifically disposed of in the will of Albert N. Seip. 

4. The Court erred in holding that the appellants 
are not entitled to share in the income derived from 
the investment of the 40 per cent of the income which 
in his life time was paid to Albert Birney Seip, pur¬ 
suant to the fifth paragraph of the will. 

5. The Court erred in awarding costs against these 
appellants which award was based on the Courts errors 
in the particulars set forth in this assignment of 
errors. 



6. The Court erred in not holding that the appellants 
are entitled to receive 40 per cent and 3 per cent re¬ 
spectively of the entire income of the estate of Albert 
N. Seip, Deceased, R. p. 30 and 31. 

The Points to be discussed may be briefly stated as 
follows: 


1. The 17 per cent of Income not specifically disposed 
of in the will goes into and becomes part of the body 
of the estate. Appellants are entitled under the will 
respectively to 40 per cent and 3 per cent of tl|e net 
income increased each year from the investment pf the 
17 per cent income not specifically disposed of? 

2. After the death of Albert Birney Seip the 40 per 
cent of net income of decedent’s estate theretofore 
paid to him each year, goes to and forms part ^>f the 
Body of the estate, thereby when invested increasing 
the net income of the estate for the ensuing year. 
Appellants are entitled under the will respectively to 40 
per cent and 3 per cent of the net income so increased 
each year, from the date of the death of Albert pirney 
Seip. 
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ARGUMENT 

APPELLANTS ARE ENTITLED ANNUALLY TO 
40 PER CENT AND 3 PER CENT RESPEC¬ 
TIVELY, OF THE NET INCOME OF THE 
ENTIRE ESTATE, INCLUDING ANY IN¬ 
CREASE, WHETHER DUE TO INCREASED 
DIVIDENDS FROM THE ORIGINAL PRIN¬ 
CIPAL OF THE FALLING INTO THE BODY 
OF THE ESTATE OF UNDISTRIBUTED IN¬ 
COME. 

1. The Legal Principles Governing the Case. 

The applicable principles are few and may be stated 

briefly. 

* 


(a) Tine testator’s intention as expressed in the 
will governs. 

It is well settled that the first and great principle 
in the exposition of wills, to which all other rules must 
bend, is that the intention of the testator, expressed 
in the last will and testament, shall prevail, if not in¬ 
consistent with settled rules of law. 

Smith v. Bell, 6 Pet. 68, 75; 

Washington Loan & Trust Co. v. Hammond, 51 
App. D. C. 260, 262; 

Gibson v. Gibson, 53 App. D. C. 380, 384. 

(b) If there be two equally probable interpreta¬ 
tions of the will, that one is to be adopted which 
prefers the kin of the testator to strangers. 

The presumptions are in favor of the heir at law, and 
he is not to be disinherited, except by express words. 
This rule of presumption has been long asserted by 
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the courts and it applies to the next of kin generally. 
In Schouler on Wills (5th Ed.), sec. 479, the rule is 
thus stated: 

“It may be safely laid down that of two equal¬ 
ly probable interpretations of a will that shall be 
adopted which prefers the family and kindred of 
the testator to utter strangers.” 

In Bowling vs. Bain , 24 Ga., 372, the question was 
whether the sum of $4,000 was bequeathed to eacph of 
the children of testator’s nieces or to each set of chil¬ 
dren of the nieces. The remainder of the estate! was 
divided between two charitable institutions ancf the 
City of Columbus. The trial court held that each [child 
was entitled to the full sum. 

The Supreme Court, after stating the two construc¬ 
tions and the argument supporting each, said: | 

“There is, I think, very near a balance. And 
where this is so the decision ought, I think, [to be 
for the side most favored by the law. And the law r 
in distributing a man’s property puts his kin above 
strangers, however helpless and needy and wprthy 
the latter may be. It makes no provisioh for 
strangers. And with the law in this rbspect 
agrees nature. We think that what the court told 
the jury as above stated was right.” 

The rule is thus stated in Quinn vs. HardenbropJc, 54 
N. Y. 83, 86: j 

“If there be two equally probable interpreta¬ 
tions of the will, that one is to be adopted which 
prefers the kin of the testator to strangers.” 

This rule is quoted with approval by Rapalld J. in 
Wood vs. Mitcham , 92 N. Y. 375, 379; also in Master of 
Edie, 117, App. Div. 310, 313. 
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(c) Where an interest is given in one clause of 
a will it cannot be cut down except by express and 
decisive words: 

In Thornhill vs. Hall , 2 Clark and Finelly, 22, 35, the 
Lord Chancellor said: 

“I hold it to be a rule that admits of no excep¬ 
tion in the construction of written instruments that 
where one interest is given, where one estate is 
conveyed—where one benefit is bestowed in one 
part of an instrument by terms clear, unambigu¬ 
ous, liable to no doubt, clouded by no obscurity, 
by terms upon which, if they stood alone, no man, 
be he lawyer or be he layman, could entertain a 
doubt—in order to reverse that opinion to which 
the terms would of themselves and standing alone 
have led, it is not sufficient that you should raise 
a mist; it is not sufficient that you should create 
a doubt; it is not sufficient that you should show a 
possibility; it is not sufficient that you should deal 
in probabilities, but you must show something in 
another part of that instrument which is as de¬ 
cisive the one way as the other terms were decis¬ 
ive the other way.” This is cited wdth approval 
in Roseboom vs. Roseboom , 81 N. Y. 356, 359; and 
Freeman vs. Coit, 96 N. Y. 63, 68. 

Quoting from the latter decision this court in Mont¬ 
gomery vs. Brown , 25 App. D. C. 490, 494, said: 

“ There is another rule of construction of equal 
force, and not inconsistent with the one just stated, 
and that is that when an interest is given or an 
estate conveyed in one clause of an instrument, it 
cannot be cut down or taken away by raising a 
doubt from other clauses, but only by express 
words or by clear and undoubted implication.” 
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2. Each Year the Principal of the Estate i^ In¬ 
creased by 17 Per Cent of the Net Income During 
the Preceding Year and Appellants are Entitled to 
Their Share of the Entire Net Income 1 of the Prin¬ 
cipal so Increased. 

(a) There is only one trust estate. \ 

This is clear from an examination of the will ^.nd a 
consideration of the scheme of the trust. 

All of the testator’s property is given to the trus¬ 
tee who is authorized and directed to manage, conserve 
and invest the estate throughout the trust period 
(Second and Third Paragraphs). 

83 per cent of the net income is to be paid annfially 
to his three descendants, his daughter and his son each 
receive 40 per cent, and the grandson 3 per cent. Each 
beneficiary is to receive the sums during life. Th^re is 
no specific disposition of the remaining 17 per cei^t. 

Upon the death of all of these legatees, the trustee 
is to convey all of the estate in its then form to th^ Col¬ 
lege, to which is devised and bequeathed all of the es¬ 
tate upon the winding up of said trust (Paragraph 14). 

Nothing is to be received by the College until the 
death of the survivor of the three descendants, and 
until the winding up of said trust. Until that event oc¬ 
curs, the undistributed portion of the income muist go 
into and become part of the body of the estate. There 
is no other place where it can go. The trustee has re¬ 
ceived all of the estate and is to manage and invest 
all of that estate. It is to distribute at the most only 
83 per cent of that income. The remaining 17 per cent 
is a part of the single trust fund. 

Thus the scheme demands and requires but one j trust 
estate. And the language of the several paragraphs is 
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in strict accord—“All my property and estate” (par. 
Second); “estate conveyed” by the will (par. Third); 
“the net income of my said estate” (par. Fonrth, 
Fifth, Sixth); “part of the body of my said estate” 
(par. Thirteenth); “all of my estate, real, personal 
and mixed, in whichsoever form it may then exist,” 
“the whole of my remaining estate,” “all of my es¬ 
tate, real, personal and mixed, upon the winding up of 
said trust” (par. Fourteenth). 

It follows that the income for the ensuing years will 
be larger than for the preceding ones by the extent of 
interest and dividends upon the undistributed 17 per 
cent. But the positive direction is that appellant 
Mary Stella Sherman is to receive 40 per cent of the 
net income whatever that income may be. 

(b) There is nothing in the will showing an in- 
tention that the appellants shall not share in the 
entire income, no matter how increased. 

This follows from what has already been said. 

There is not a word in the will to show that testa¬ 
tor intended the 17 per cent of the income not dis¬ 
tributed to be set aside and put into a separate trust. 
The will is examined in vain for any evidence in sup¬ 
port of such a view. All of the property was given to 
the one trustee, to be held by that trustee until the trust 
is wound up by delivery of the entire estate to the Col¬ 
lege. The testator’s children are not to take any part 
of the principal of the undistributed 17 per cent each 
year, but that 17 per cent does increase the corpus of 
the estate, and necessarily increases the income for en¬ 
suing years. The language is positive that appellants 
shall receive 40 per cent of that net income. 

To deprive them of it, something must be written 
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into the will. There must be inserted a new paragraph 
directing that the 17 per cent shall, each year, be set 
aside in a separate trust fund. This cannot be done 
without violating the intention of the testator, aid de¬ 
liberately modifying the language he used. He direct¬ 
ed that appellants receive 40 per cent and 3 per cent 
of the net income of his said estate, not of a part of his 
estate. 

Every reason is in favor of our construction.! The 
will was executed in 1916, at a time of rapidly ihcreas- 
ing costs. It is reasonable to assume that the testator 
intended a slow and gradual increase in the atnount 
of the income going to his daughter, in the hopje that 
it might keep pace with increased living expenses. 

Of course, the income from the body of the estate 
will fluctuate. Whether the fluctuation shall be up or 
down depends on the judgment of the testator and of 
the trustee. 

When the estate was delivered to the trustee, it con¬ 
sisted of cash and securities in the aggregate ^um of 
$145,029.15 (R. 34). Using round figures, the annual 
net income for 1920 was $9,500; for 1921, $8,9(j0; for 
1922, $8,100 (R. 34). j 

Nevertheless, at the death of Albert Birne^j Seip, 
the son, on March 9, 1923, the value of the esthte had 
grown to $154,000. The net income began to increase. 
In 1923 it was $8,400; and in 1924, $8,500 (R. 35^. 

At the death of Albert Birney Seip the estate held 
a substantial amount of stock in the American Tele¬ 
phone & Telegraph Company, the Pennsylvania Rail¬ 
way Company, and the Mergenthaler Linotype Com¬ 
pany (R. 34). All of these securities have substanti¬ 
ally increased in value since that time, and the Penn¬ 
sylvania Railroad Company and the Mergenthaler 
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Linotype Company dividends have also been very sub¬ 
stantially increased. In other words at the beginning 
of the trust period, the income declined, but is now on 
the upward trend. 

Surely, testator intended his daughter to share in the 
increased income from the securities selected by him 
or by his trustee. 

Surely no one will contend that appellants are not 
affected by these fluctuations and do not share in the 
increased income due to increased value, and increase 
in dividend rates. There is no stronger reason ap¬ 
pearing from the will itself to say that testator intend¬ 
ed appellants to share in this increase and not in the 
increase due to the enlarged principal. 

All of the legal rules heretofore discussed point to 
this conclusion. It clearly was the intention of testa¬ 
tor; it favors his children; and a contrary holding 
takes away from them a part of the 40 per cent and 3 
per cent of the annual income of the said estate ex¬ 
pressly given by paragraphs Fourth and Sixth. 

3. Upon the Death of Albert Birney Seip, the 
Principal Each Year is Further Increased by 40 Per 
Cent of the Net Income During the Preceding Year 
and Appellant in Subsequent Years Take Their 
Share of the Income of the Estate so Increased. 

The language of the will with respect to the 40 per 
cent of the income going to Albert Birney Seip during 
his lifetime is somewhat different from that with re¬ 
spect to the 17 per cent. Indeed, nothing is said in the 
will about the 17 per cent. 

Under the Thirteenth Paragraph of the will, it is 
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provided that as the legatees named in the Fourth, 
Fifth, Sixth paragraphs shall die, 4 4 the sum or sums 
so lapsed shall go to and form a part of the body of 
my said estate,” to be held by said trustee and disposed 
of as hereinafter directed. 

The trustee is then directed to invest such lapsed 
sums or amounts— not the income therefrom-^ until 
the happening of the contingency mentioned in the 
Fourteenth paragraph, which is the death of all three 
of the beneficiaries. 

And under the Fourteenth paragraph, the body of 
the entire estate, of which the 40 per cent has becbme a 
part, goes to the College. 


(a) i Testator created only one trust estate ,. 

i 

i 

The argument with respect to the undistributed 17 
per cent need not be repeated here. The argument is 
strengthened, however, by the express provision jof the 
Thirteenth paragraph that the 4 4 sum or sums so lapsed 
shall go and form a part of the body of my said es¬ 
tate. ’ ’ This is an express recognition that there is but 
one trust estate, and that each year after the death of 
the son, his 40 per cent of the net income shall increase 
the corpus. 

(b) There is nothing in the will showing an in¬ 
tention that appellants shall not share in the net 
income of the estate as so increased. 


Paragraph Thirteenth provides that the stun or 
sums so lapsed shall go to and form 44 a part of the 
body of my said estate;” and until the happening of 
the contingency mentioned, the trustee is directed to 
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invest all such lapsed sums or amount—with a cer¬ 
tain exception. 

Technically, the w’ord “lapsed’’ is hardly appropri¬ 
ate in this connection. Paragraph Fifth provides for 
the payment of 40 per cent to Albert Birney Seip only 
during his life; so that at his death there was nothing 
to lapse. 

Nevertheless, testator’s meaning is plain. The 40 
per cent of the income given to his son in paragraph 
Fifth, is, at the latter’s death, to go, each year, into the 
body of the estate—the single trust—and to be in¬ 
vested. 

Assuming that for 1926 this 40 per cent amounted 
to $3,000, which is invested at 5 per cent, the income 
for 1927 on the trust estate would be $150 greater 
than in 1926. But that $150 is part of the net income 
of the estate. There is no provision in the will that 
it shall be placed in a separate fund or that it shall go 
to La Fayette College, until the winding up of the trust. 

On the contrary, there is a direct, positive provision 
in paragraph Thirteenth that 40 per cent shall be in¬ 
vested as part of the body of the estate. This specific 
language must be ignored in order to place the 40 per 
cent in a separate trust fund. 

Again, there is no specific provision that the next 
year’s income from the 40 per cent shall be accumu¬ 
lated separately. 

On the contrary, the language is positive that the 40 
per cent shall become part of the body of the estate. 

There is only one estate, and only one body. Appel¬ 
lants share in the entire income from that body. * 

It follows that testator intended the annuities to his 
daughter and grandson to gradually increase as the in¬ 
come of the entire estate increased. Any other con- 



struction does violence to the language used and tes¬ 
tator’s intention as shown from the entire schemd. 

The provision in paragraph Thirteenth that the 
lapsed sums shall be disposed of as hereinafter direct¬ 
ed means first that the 40 per cent each year sh&ll be 
invested as a part of the body of the estate; that the 
income from that body goes as directed in thej will, 
until the death of appellants, and that thereafter the 
principal of the 40 per cent goes, as part of the 
body of the estate, to La Fayette College under jpara- 
graph Fourteenth. 

In the present case the several paragraphs df the 
will are not conflicting, but are parts of a well devised 
scheme, and dovetail perfectly. 

The will, so far as Mrs. Sherman’s interest ik con¬ 
cerned, may be paraphrased thus: 

“I give all of my estate to the trustee in trust to 
manage the same, with full power of investment until 
the death of my son, daughter and grandson; at which 
time, “the winding up of the trust,” all of my estate, 
in whichsoever form it may then exist, shall go to La 
Fayette College. During her lifetime my daughter 
shall receive each year 40 per cent of the net income 
of my said estate for that year. ’ ’ 

Surely there can be no doubt that under such| a will 
the corpus of the estate is increased each year by the 
undisposed of income, and that Mrs. Shermaij is to 
have 40 per cent of the income from that enlarged 
estate. 

Under no circumstances does La Fayette (College 
take income under the will. It takes principal only, 
and that not until the death of all three of the life ten¬ 
ants. 
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The legal principles discussed under point 1 all unite 
to support our contentions. 

Under paragraphs Fourth and Sixth appellants have 
been given a definite percentage of the net income of 
the estate; there is nothing in paragraph Thirteenth 
to show that this percentage is not applicable to the 
entire net income each year, whether that income de¬ 
crease or increase, and for whatever cause. The lan¬ 
guage of paragraphs Fourth and Sixth is definite, cer¬ 
tain, and positive, and to lessen its effect requires not 
mere construction of subsequent paragraphs, but the 
addition of substantial language not used in the will. 
Surely our construction is equally reasonable and prob¬ 
able with that adopted by the Court below. Appellants 
were the direct descendants of testator, and were the 
natural objects of his bounty. Appellant Mary Stella 
Sherman would have taken a-substantial part of the 
estate under the law. Appellants are to be favored as 
against the stranger, La Fayette College. There is 
nothing inequitable about this construction. The Col¬ 
lege will ultimately receive a large sum. The amount 
to be received by appellants under our construction 
will mean but very little loss to the College. 

(c) The exception contained in Paragraph Thir¬ 
teenth is in entire accord with our construction. 

After providing that the lapsed sums become part of 
the body of the estate, paragraph Thirteenth contains 
an exception, in substance that in case, through misfor¬ 
tune or loss, the net income from the estate should fail 
to yield annually the sum of $2,500 to Mrs. Sherman, 
or Mr. Seip, they, or either of them, should be paid 
sufficient from “such lapsed legacies’’ to equal $2,500. 
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Appellees contend that the mention of this orje ex¬ 
ception excludes all others, and supports their Argu¬ 
ment that upon the death of the son, his 40 peif cent 
is to go, each year, into a separate fund. 

That argument is not sound. 

Testator has divided 83 per cent of his net income 
among his descendants—40 per cent to each of hifc chil¬ 
dren, and 3 per cent to his grandson. 

Upon the death of either of the three, he wishes to 
insure a minimum income to his children of $2,500. If 
the 40 per cent is insufficient, he appropriates enough 
of the income originally intended for the deceased 
grandson or child to supply the deficiency. 

He is concerned with giving his children at least 
$2,500. He wants them to have as much more as pos¬ 
sible. The paragraph fixes a minimum income bf $2,- 
500, hut prescribes no maximum. 

Our construction makes no exception in the Thir¬ 
teenth paragraph other than the one specifically men¬ 
tioned. The 40 per cent originally intended for Al¬ 
bert Birney Seip goes, each year, into the body of the 
estate; it is to be invested, each year, in dividend or in¬ 
terest bearing securities. The only exception fs that 
mentioned by the testator, and we do not seek [to add 
any to it. But, after the 40 per cent is invested, and 
has become part of the body of the estate, there is no 
difference between the income from these securities 
and from the securities originally belonging to testa¬ 
tor. 

i 

Appellants are entitled to their percentage of the 
net income of the increased body of the estate. ! 

The lapsed sums are to be disposed of by placing 
them in the body of the estate. Paragraph Thirteenth 


! 
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makes no disposition of the income therefrom because 
that is disposed of by the other clauses of the will. 

4. The Agreements of 1917 and 1919 Have no Ef¬ 
fect Upon the Construction of the Will. 

This is not disputed as to the agreement of 1919, 
which was made between appellees Trust Company 
and La Fayette College without the knowledge of ap¬ 
pellants (R. 37 ; par. Seventh). 

1. The agreement of 1917 — Exhibit B to the bill 
of complaint—is consistent with the construction 
here contended for. 

It appears from this agreement (R. 11) that one of 
testator’s daughters, Mrs. Loomis, who received only 
a nominal sum under paragraph Ninth of the will, had 
filed a caveat, and it was desired by the principal bene¬ 
ficiaries under the will to dispose of that caveat. The 
testator had given a certain hotel to Mrs. Sherman, 
and this gift was recognized in the will. 

A compromise was reached with Mrs. Loomis by 
which she was to be paid $20,000—$5,000 to be given 
by Mrs. Sherman, and $15,000 by La Fayette College. 
;The College had no money with which to make pay¬ 
ment. It was, therefore, agreed by the Trust Com¬ 
pany that it would advance said sum of $15,000 to the 
College, and that this sum should be considered as an 
advancement out of the principal to the College on ac¬ 
count of its share. It was provided that all parties 
should consider this sum of $15,000 replaced by the 
obligation of the College to pay to the trust estate the 
said sum; and it was agreed that the repayment should 


21 


be made out of the 17 per cent of the income. In the 
Third paragraph of the agreement the 17 per cent is 
referred to as income 4 4 which under the provisions of 
said will is to accumulate for the said College. 

It is literally true that under the will the 17 per bent 
of the income does, each year, accumulate for the lt>en- 

4 

efit of La Fayette College; that is to say, this 17 per 
cent, each year, becomes part of the body of the trust 
estate, and thereby accumulates for the benefit of the 
College. I 

But all of the income from that 17 per cent is [dis¬ 
posed of as all of the rest of the income from the body 
of the estate by the distribution of 83 per cent to the 
descendants and the remaining 17 per cent is ifein- 
vested. 

The agreement, Ex. B, in no sense is an admission on 
appellants part that the 17 per cent of the income is 
to accumulate for the benefit of the College in any sense 
other than an increase in the body of the estate. 

We admit that by Ex. B, appellants have surrender¬ 
ed their rights in the 17 per cent until all obligations 
imposed thereby are fulfilled. By that agreement, all 
of testator’s descendants surrendered, temporarily, 
their right to have the body of the estate increased by 
the 17 per cent each year; while the College not bnly 
surrendered the same right, but agreed that suclji in¬ 
come might be used for the purpose of paying o^f its 
obligation. Clearly the parties believed appellants 
had some interest in the income from the 17 per cent; 
otherwise it was unnecessary to include in the contract 
a provision that the loan to the College should bb re¬ 
paid out of the 17 per cent. 

After the loan of the $15,000 has been repaid^ the 
agreement is at an end, and the body of the estate will 
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thereafter be enlarged, each year, by 17 per cent of the 
net income of the preceding year, and appellants will 
be entitled to 40 per cent and 3 per cent, respectively, 
of the net income of the increased body for the ensuing 
year. 


5. The Court Below Should Not Have Awarded 
Costs Against Appellants. 

The bill was filed to construe the will. It might 
properly have been filed by the Trustee. Having been 
filed by appellants, the Trustee in its answer prayed 
the direction of the Court as to the construction of the 
will (R. 21). In the decree the Trustee was allowed 
out of the principal of the estate a fee for its attorney, 
and from this portion of the decree no appeal was 
taken. 

Had the bill been filed in the first place by the Trus¬ 
tee, the costs, as a matter of course, would have been 
paid out of the estate. The same rule should be ap¬ 
plied here. 


CONCLUSION. 

It is respectfully submitted that the decree of the 
Court below should be reversed, and the Trustee be 
directed to increase the principal, each year, by the 40 
per cent of the preceding year’s income, and pay to ap¬ 
pellants 40 per cent and 3 per cent, respectively, of the 
net income of the entire estate so enlarged, from year 
to year, and that after the payment of the $15,000 ob¬ 
ligation of La Fayette College, the same course should 
be pursued as to the 17 per cent of the income. 

For the reasons stated we submit that the decree of 
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the Supreme Court of the District of Columbia in this 
case should be reversed. 

Respectfully submitted, 

Jesse C. Adkins, 

Frederick S. Tyder, 

Attorneys for Appellants. 

January, 1927. 
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I 

Statement. 

i 

No facts are in dispute and the statement in the 
appellants’ brief is quite fair. It will be noted, however, 
that in that brief it is said that the appellants Relieve 
that two certain agreements have no bearing upon 
the questions involved (appellants’ brief, p. 5) and in 
the argument portion of appellants’ brief contentions are 
made which could be founded only upon a misunder¬ 
standing of the facts or of our positionabout them, so 
that it seems desirable to supplement the statement 
of facts made in appellants’ brief. 

When this will was offered for probate by the a[ppellee 
American Security and Trust Company, it was attacked 
by a daughter who had been cut off with $25.00 (Rec., 
p. 11). A substantial specific devise had been made, 
or attempted to be made, by the 10th paragraph of 
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the will to appellant Mary Stella Sherman, then Mary 
Stella Fry (Rec., p. 8). The other principal beneficiary 
was the residuary devisee and legatee, the appellee 
Lafayette College. 

There was sufficient uncertainty as to the result of 
the issues raised against the will to make it desirable 
that the contest be settled, and it was settled by the 
payment of 820,000 to the daughter who attacked the 
will. The agreement providing, as between the bene¬ 
ficiaries of the will, the means for making the settlement 
was that dated November 26, 1917, attached as exhibit 
to the bill filed below by the appellants (Rec., p. 11). 

This agreement not only provided for the settlement 
of the will contest, but also set at rest an additional 
question which might have made controversy, that is 
the question whether the tenth paragraph of the will 
was intended to vest title to the land therein described 
in the appellant Mary Stella Fry Sherman. 

Attention is called to the fact that the agreement 
contained recitals indicating the matters of possible 
controversy which were intended to be settled by it, 
that is, recitals as to the interests of the parties to the 
will contest and the doubt as to the construction of the 
tenth paragraph of the will. 

The agreement provided, in brief, that the title to the 
land involved in the tenth paragraph of the will should 
be vested in Mrs. Sherman and that the appellee Trust 
Company should pay to the daughter who had attacked 
the will 820,000, which should be contributed 85,000 
by appellant Mrs. Sherman and 815,000 by the residuary 
beneficiary, appellee Lafayette College. The 815,000 
to be contributed by Lafayette College was to be 
advanced by the appellee Trust Company out of the 
principal of the trust estate and was to be considered 
as having been replaced by the obligation of Lafayette 
College to pay to the trust estate 815,000, with interest 


thereon payable “out of its” share in the trust estate, 
and not otherwise, semi-annually at six per centum 
per annum— 

“and that portion of the income derived and to 
be derived from the residue of the said estate, 
which shall remain after the payments directed to 
he made from income , and which , under the pro¬ 
visions of the said will , is to accumulate f6r the 
said College, is to be applied semi-annually in 
payment of the said interest and in reduction 
of the principal of said obligation, until the same 
shall be fully paid, unless the trust created by 
the said will shall be sooner terminated and the 
estate thereupon become distributable to the 
said College.” (Rec., p. 13.) (The italics are 
ours.) I 

I ■ • • . 

I 

This agreement was signed by all of the beneficiaries of 
the will and the Trust Company, though not a party 
to it, has acted upon it. 

The statement of facts for the appellants recites the 
belief of the appellants that this agreement has no 
bearing upon the issues involved. The appellees, on 
the contrary, consider that this agreement, and particu¬ 
larly the portion of it above quoted, demonstrates that 
the appellants at the time they made the agreement 
believed that the construction now put upon tjie will 
by the appellees and the court below is the correct one. 

The will, it will be remembered, provided if or the 
payments of 40% of the income to Mrs. Sherman during 
her lifetime, 40% to Albert Birney Seip, now debeased, 
for his lifetime, and 3% to appellant Bond for his 
lifetime, and provided for the holding of the estate 
by appellee Trust Company for the lifetime j of the 
longest lived of these three. Therefore the language 
of the agreement above quoted, designating the fund 
out of which interest should be paid on the obligation 
of Lafayette College and which should be applied in 
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reduction of the obligation of Lafayette College, could 
have been intended only to apply to 40% of the income 
after Mrs. Sherman’s death, if she should not be the 
longest lived of the three, and 40% of the income after 
Albert Birney Seip’s death, if he should not be the 
longest lived of the three, and 3% of the income after 
Arthur Llewellyn Bond’s death, if he should not be 
the longest lived of the three, and 17% of the income 
from the beginning. These portions of income the 
parties signing this agreement must have believed con¬ 
stituted “that portion of the income . . . which 

shall remain after the payments directed to be made 
from income, and w r hich, under the provisions of the 
said will, is to accumulate for the said College.” Further 
comment on this agreement belongs in the argument 
portion of this brief and will be there found (infra., 

p. 16). 

The present case is not at all concerned wdth the 
proper construction of the tenth paragraph of the 
will as vesting or failing to vest in appellant Mary 
Stella Fry Sherman the title to the real estate con¬ 
firmed in her by this agreement. It is apparent, 
however, that this phase of the agreement, aside from 
the fact that the agreement was one authorizing a 
compromise of the will contest, required that it be 
signed by all of the beneficiaries even though that 
phase of it having to do with the diversion of that 
portion of the income which w'as to accumulate for 
Lafayette College legally concerned only the appellee 
Trust Company and the appellee Lafayette College. 

It appears from the stipulation filed in the lower 
court (Ptec., p. 35) that there was later, on June 6, 1919, 
an additional agreement made between the appellee 
Trust Company and the appellee Lafayette College, 
the occasion of which,was this: There had been assessed 
by the State of Minnesota an inheritance tax against 
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the interest of Lafayette College under the said ^vill, 
amounting with interest to the sum of SI,759, and 
the College was without funds to pay the same. There¬ 
upon the Trust Company advanced to Lafayette College 
this additional sum under the agreement dated June 
6, 1919 (Rec., pp. 22, 35), to be repaid in the same 
manner and out of the same income, which ukider 
the will was to accumulate for the College, as j had 
been provided in the former agreement in regard to 
the $15,000. 

From the time these agreements between the ap¬ 
pellees were made, the 17% of income has been apjplied 
to the payment of interest on the two obligations of 
Lafayette College created under them and to! the 
repayment of the principal of said advances, so that 
now the advance of $1,759 under the agreement of 
June 6, 1919, has been fully replaced by cash ^aken 
from the accumulating income account, and the advance 
of $15,000, made under the agreement of November 26, 
1917, has been fully paid as to interest and curtailed 
as to principal (Par. 13, Rec., p. 20; Par. 6, Rec., p, 35). 

It was stipulated' in the court below (Rec., 36) 
that if appellant Mrs. Sherman was present she would 
testify that the agreement of June 6, 1919, was made 
without her consent or knowledge and that the mature 
of that agreement was not. called to her attention 
until the present controversy arose after the death 
of Albert Birney Seip. He died on March 9, 1923. 
It was further stipulated, however, that the two obliga¬ 
tions of Lafayette College, created by the agreements 
of November 26, 1917, and June 6, 1919, hav^ been 
shown upon the annual accounts of the appellee Trust 
Company as parts of the capital of the trust fund, 
that is,' as investments or interest bearing obligations, 
and the income derived from these obligatioijis. has 
been shown on appellee Trust Company’s * annual 
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reduction of the obligation of Lafayette College, could 
have been intended only to apply to 40% of the income 
after Mrs. Sherman’s death, if she should not be the 
longest lived of the three, and 40% of the income after 
Albert Birney Seip’s death, if he should not be the 
longest lived of the three, and 3% of the income after 
Arthur Llewellyn Bond’s death, if he should not be 
the longest lived of the three, and 17% of the income 
from the beginning. These portions of income the 
parties signing this agreement must have believed con¬ 
stituted “that portion of the income . . . which 

shall remain after the payments directed to be made 
from income, and which, under the provisions of the 
said will, is to accumulate for the said College.” Further 
comment on this agreement belongs in the argument 
portion of this brief and will be there found (infra., 

p. 16). 

The present case is not at all concerned with the 
proper construction of the tenth paragraph of the 
will as vesting or failing to vest in appellant Mary 
Stella Fry Sherman the title to the real estate con¬ 
firmed in her by this agreement. It is apparent, 
however,, that this phase of the agreement, aside from 
the fact that the agreement w'as one authorizing a 
compromise of the will contest, required that it be 
signed by all of the beneficiaries even though that 
phase of it having to do with the diversion of that 
portion of the income which was to accumulate for 
Lafayette College legally concerned only the appellee 
Trust Company and the appellee Lafayette College. 

It appears from the stipulation filed in the lower 
court (Rec., p. 35) that there was later, on June 6, 1919, 
an additional agreement made between the appellee 
Trust Company and the appellee Lafayette College, 
the occasion of which was this: There had been assessed 
by the State of Minnesota an inheritance tax against 



the interest of Lafayette College under the said kill, 
amounting with interest to the sum of SI,759, and 
the College was without funds to pay the same. There- 
upon the Trust Company advanced to Lafayette College 
this additional sum under the agreement dated June 
6, 1919 (Rec., pp. 22, 35), to be repaid in the iame 
manner and out of the same income, which utider 
the will was to accumulate for the College, as had 
been provided in the former agreement in regard to 
the 815,000. 

From the time these agreements between the ap¬ 
pellees were made, the 17% of income has been applied 
to the payment of interest on the two obligations of 
Lafayette College created under them and toj the 
repayment of the principal of said advances, so | that 
now the advance of 81,759 under the agreement of 
June 6, 1919, has been fully replaced by cash ^aken 
from the accumulating income account, and the advance 
of 815,000, made under the agreement of November 26, 
1917, has been fully paid as to interest and curtailed 
as to principal (Par. 13, Rec., p. 20; Par. 6, Rec., p, 35). 
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accounts as a part of the general income of the trust 
estate and accounted for to the income beneficiaries, 
including the appellants. The form in which this 
showing was made annually to the appellants is printed 
in the stipulation (Rec., p. 36) and is as plain a state¬ 
ment of the facts as would be appropriate in formal 
statements of account rendered to the appellants. 

Appellee Trust Company has kept the 17% of income 
and, Albert Birney Seip having died, purposes to keep 
an additional 40% of income, in a separate account, 
designated for convenience on its books the “A. N. 
Seip Accumulating Income” Account, which would 
be accumulating for Lafayette College were it not 
for the fact that it is transferred to meet the semi¬ 
annual interest on the two obligations of Lafayette 
College and at convenient intervals, as surplus accumu¬ 
lates, in curtail of the principal of those obligations. 

These transactions have likewise been shown upon 
the annual accounts submitted to the appellants in 
the forms indicated in the stipulation (Rec., p. 36, 
and as to the curtail of principal, p. 37). 

The controversy with the appellants arose on the 
death of Albert Birney Seip, which occurred, as above 
stated, March 9, 1923, when the Trust Company 
made known its intention of accumulating the 40% 
of income, which had been theretofore payable to him, 
in exactly the same manner as it had theretofore accumu¬ 
lated the 17% of income. (Bill, par. 7, Rec., p. 4.) 

The appellants then claimed and claimed in their 
bill of complaint (though they have since modified 
their demand) that Mrs. Sherman “is entitled to 40 per 
centum of the net income of all of said estate which 
should include a sum equal to 40 per centum of the 
said 40 per centum devised to said Albert Birney Seip 
during his lifetime” (Bill, par. 8, Rec., p. 4). In the 
alternative in their bill, they make the contention 



which they new make appeal on, that Mrs. Sherman is 
entitled to receive 40% of the net income arising out 
of the accumulation and investment of the (Albert 
Birney Seip) 40% of income (Rec., p. 4) and put of 
the accumulation and investment of the 17% of income 
(Rec., p. 5), except, they say, as their rights nlay be 
modified by the agreement of November 26, | 1917. 

It may aid toward clearness if we repeat here that 
appellees’ claim about the agreement of November 
26, 1917, is that is evidences a clear recognition 
by appellants of what were the rights of the re¬ 
spective parties to the income which should remain 
for the residuary beneficiary after the payments directed 
to be made from income, that is, that the agreement 
was made in recognition of the fact that appellants 
had no rights in this income accumulating for Lafayette 
College. 


ARGUMENT, 

I 

i . 

The position of the appellees appears sufficiently 
plainly, perhaps, from the foregoing statement and 
from the opinion of the court below, but it jnay be 
summarized briefly as follows: 

That the plain and natural construction of fche will 
is that the principal of the estate of the testaior con¬ 
sists of that property of which he died seized and pos¬ 
sessed, diminished by specific devises and legacies, 
as to which there is no dispute, and plus any} capital 
gains since the death, as to which there is no dispute. 
That this principal is ultimately payable to the residuary 
beneficiary and that if the will has a predominant pur¬ 
pose which can be gathered from its expressions, it is 
to accumulate a substantial fund for the residuary 
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beneficiary to be used in the manner outlined by the 
testator. 

That of the income derived from the principal of 
the estate, three limited bequests are made: 40% to 
appellant Sherman for her life, 3% to appellant Bond 
for his life, and 40% to Albert Bimey Seip, now deceased, 
for his life. That the remaining income, which at 
first was 17% and is now 57% and will in ordinary 
course be either 97% or 60% before this trust shall 
terminate, is directed by the testator to be accumulated 
for the residuary beneficiary, Lafayette College. In 
this remaining income, the legatees for life of other 
shares of income have no estate, either as to the accumu¬ 
lated income itself or as to such income on income 
as may be derived from its investment. 

Appellees are in hearty accord with the legal principle 
stated at the beginning of appellants’ argument, that 
is, that the testator’s intention as expressed in the 
will governs and the intention of this testator can be 
ascertained by a study of the will itself. 

We are in accord with the appellants also in the . 
view that the 17% of income and the 40% of income 
go to the same beneficiary. 

Our difference with the appellants is that (though we 
appear to agree that this beneficiary is Lafayette 
College,) appellants seek to rewrite the will so as to 
give themselves some estate in this fund thus directed 
to be paid to Lafayette College, a claim which they 
now narrow to one of a claim to the income derived 
from such investment as may be made of this accumu¬ 
lated income. 

Though both parties apparently agree that the 
same disposition is to be made of the 17% of income 
as of the 40%, appellants have stated their contentions 
as to the two portions of income separately and we will 
follow the same arrangement. 




As to the 17% of Income. 

There is no room in the case for a contentidn that 
the testator died intestate as to any part of hi$ prop¬ 
erty. All parties concerned agree that his will disposed 

i 

of his entire estate and that there was no intjestacy. 

The only disposition made, expressly or by! impli¬ 
cation, of the 17% of income remaining after the pay¬ 
ments of 40%, 40% and 3% is that made by the 14th 
paragraph of the will, which contains the residuary 
clause. In fact, instead of one residuary elapse, the 
testator here, where one clause might have sufficed, 
was apparently so desirous of making plain his intention 
that everything remaining not specifically devised or 
bequeathed, and everything in the possession of the 
executor and trustee at the time of the winding up of 
his estate, should go to his residuary beneficiiry, the 
Lafayette College, that he made three successive 
residuary clauses (Rec., p. 9). Thus the 14th para- 
graph first directs that on the death of the three income 
beneficiaries his “trustee shall convey,” etc., to Lhfayette 
College “all my estate ... in whichsoever form 
it may then exist;”. Then he recites that it ig his will 
that Lafayette College “shall be the residuary devisees 
or legatees of the whole” of his remaining estdte; then 
he devises, bequeaths and gives to Lafayette College 
“all of” his “estate, real, personal and mixed, tipon the 
winding up of said trust.” Then he follows with a 
statement of his wish as to the use of the funq by the 
College. 

No word, no phrase, no implication appears anywhere 
in the will to the effect that appellants are to have any 
benefit whatsoever from this 17% of income, j 

Appellants are claiming a benefit from this 17% 
of income upon the ground that it is the trustee’s 
duty to invest the 17% at the end of each y6ar. The 
answer is that whatever duty the Trust Company 
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has with regard to the 17% of income is a duty to 
the owner of the fund. There is no such duty owing 
to the appellants. There is doubtless a duty owing 
to the residuary beneficiary, the Lafayette College, 
to avoid letting this accumulating income lie idle. 
To say, however, that this accumulating income is 
to be added to the principal upon which the appellants 
derive their income is baldly to add a provision to the 
will in diminution of what would otherwise pass under 
the residuary clause and is, therefore, inconsistent 
with the residuary clause. The appellants’ contention 
amounts to a contention that if this accumulated 
income is invested it loses its character as income 
and becomes principal. 

Appellants’ contention with regard to this 17%, 
as well as their contention with regard to the 40% 
of income, is based upon appellants’ assertion that 
“there is only one estate.” The error of this con¬ 
tention becomes even more apparent when it is con¬ 
sidered with reference to the 40% of income (infra, 
p. 13), but it seems to us that the argument has no 
relevancy to the disposition of the 17% of income. 

There is no inconsistency between there being only 
one trust estate and there being several beneficiaries 
interested in several different portions of that estate. 
An agreement that there is but one estate does not 
require that the distinction between principal and 
income be lost sight of with reference to a will which 
gives principal to only one beneficiary, the residuary 
beneficiary, and gives only portions of the income 
to other beneficiaries and the balance of the income 
to the residuary beneficiary. 

Bearing in mind that we have here to distinguish 
between principal and income, the appellants’ attempt 
to support their argument by the language of the 
several paragraphs of the will should be noticed. In 


their brief (pp. 10, 11) and to the point that there is 
but “one trust estate,” they quote language from 
the.will which when analyzed reflects against their con¬ 
tention. They call attention to the fact that the 
estate of the testator is referred to by certain all-inclusive 
phrases. If the location in the will of the phrases 
they quote is noted, it will be seen that the limited 
phraseology, pointing to the distinction between the 
principal, that is, the estate conveyed by t}ie will, 
and the income derived from that principal, is used in 
paragraphs 2nd, 3rd, 4t*h, 5th and 6th, upon which 
depend the rights to income of the appellants. The 
phrase from the second paragraph, “all my property 
and estate,” is in the devise and bequest to th^e Trust 
Company and is limited to the property which the 
testator shall “die seized and possessed oft” The 
third paragraph, which refers to the “estate conveyed” 
by the will, directs the Trust Company to realize net 
income thereon to pay to the income beneficiaries, 
designated in the 4th, 5th and 6th paragraphs, per¬ 
centages “of the net income of my said estateJ” 

When, however, the testator in the 13th paragraph 
directs that lapsed income shall go to and formj a “part 
of the body of my estate,” he immediately follows 
that phrase by a comma and the further (direction 
“to be held by my said trustee and disposed of as 
hereinafter directed.” The only beneficiary named or 
disposition directed therein after is the residuary bene¬ 
ficiary, appellee Lafayette College. 

It is when the testator deals in the following para¬ 
graph, the 14th, with the property that he cashes to 
go to the residuary beneficiary that he usesi the all- 
inclusive phraseology which appellants quote, !as above 
noted, in their brief (p. 12) as though that language 
gave some support to their contention. 

In arguing the matter further (brief, p. 12), aippellants 
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urge that there must be found in the will to support 
appellee’s position language taking away from them 
the income on Lafayette College’s accumulating fund. 
We can not accept this point of view. It seems to us 
that there must be found in the will language to give 
them an interest in the fund before any of the benefit 
of it can be subtracted by them from what would 
otherwise pass to the residuary beneficiary. 

One might suppose from the comments in appellants’ 
brief (pp. 13, 14), on fluctuations of income due to 
the capital gains, that such a question was involved 
in the present case. None is. 

As to the 40% of Income. 

The 40% of income which was payable to Albert 
Birney Seip “during the term of his natural life,” 
pursuant to the 5th paragraph of the will, is by the 
13th and 14th paragraphs to accumulate for the same 
residuary beneficiary, the Trustees of Lafayette College. 

The considerations applicable to the 17% apply also 
to this 40%, as do also the following additional ones: 

This 40% of income would pass under the residuary 
clauses if not otherwise specifically dealt with. It is, 
however, specifically dealt with. Paragraph 13 says 
that it “shall go and form a part of the body of my 
estate, to be held by my said trustee and disposed of 
as hereinafter directed.” (Rec., p. 9.) 

The word “hereinafter” is italicized to emphasize the 
choice of it by the testator instead of such a word as 
* £ hereinelsewhere. ’ ’ 

The appellants would apply the provisions herein- 
before contained to the disposition of such income as 
arises upon this accumulated 40% of income. 

The provisions of the will hereinafter contained are 
solely those for Lafayette College, with the exception 
now' to be noted. 

This sentence continues (Rec., p. 9) “with the excep- 


tion that in case . . . my estate shall fail to yield 

annually the sum of twenty-five hundred dollars” to 
the appellant Mrs. Sherman, then she “shall be paid 
sufficient from such lapsed legacies to equal” twenty- 
five hundred dollars. 

This clause gives a specific limited interest in \jhat the 
testator designates as a lapsed legacy, the 40% in 
question, to one of the appellants. If there was any 
room in the will for the implication of a greater interest 
than is thus granted, the implication of the greater 
interest w~ould be excluded by the grant of th^s lesser 
interest. 

Appellants attempt an argument to the contrary, 
which they conclude as follows (brief, pp. 19, 20): 

“Lapsed sums are to be disposed of byt placing 
them in the body of the estate. Paragraph 13 
makes no disposition of the income therefrom 
because that is disposed of by the other clauses 
of the will.” 

i 

The disposition directed by paragraph 13 does not, 
as is above noted, stop with the direction that ^his 40% 
shall go into the body of testator’s estate, but continues 
by direction to the trustee to dispose of this 40% “as 
hereinafter directed.” We agree that the reason there 
is no disposition separately made of the income which 
may be derived from this accumulation is because it is 
disposed of by other clauses of the will, but a^ we view 
it those clauses are the clauses therein after by which 
Lafayette College alone is made the beneficiaify. 

Appellants’ Argument That “There Is Only One Estate,” 

Considered With Reference to the 40% of Income. 

As above noted in connection with the 17% <|f income, 
the burden of appellants’ argument is that there is but 
a “single trust fund” and “but one trust estate” (brief, 
p. 11), from which appellants argue that all funds in 
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the trustee’s hands with respect to which it is under no 
duty to make immediate disbursement are converted 
into capital. This argument is repeated and supported 
by a quotation from the will which stops too soon 
with reference to the 40% of income (brief, p. 15). 

These repeated assertions by the appellants and 
their arguments below show that their entire position is 
based upon the proposition that the testator intended 
no separate accumulation of income to be built up to 
pass to Lafayette College, and they with apparent 
confidence assert and repeat that no provision in the 
will relates to the accumulation of such a separate fund. 

The appellants fail to notice or to attach its true 
significance to the final sentence of this 13th paragraph 
of the wfill (Rec., p. 9): 

“Until the happening of the contingency here¬ 
inafter mentioned in the fourteenth paragraph of 
this my last will and testament, my trustee is 
directed to invest in good, safe and secure interest- 
bearing or dividends paying securities all such 
lapsed sums or amounts, with the exception 
above mentioned in this paragraph.” 

The testator had already directed in the 3rd para¬ 
graph of the wfill (Rec., p. 7) that the estate as it existed 
at the time of his death, as defined in the 2d paragraph, 
should be invested by the trustee, and had given full 
and complete power of investment, sale, reinvestment, 
etc. If the testator had contemplated the construction 
contended for by plaintiffs, it w^ould have been quite 
unnecessary to have added the sentence above quoted 
to the 13th paragraph of the will. The testator must 
have had in mind that this income to be accumulated 
from the lapsed legacies formed a separate fund as to 
which a direction to invest needed to be given, else his 
direction to invest such lapsed sums w r ould have been 
pure repetition and he w^ould not have given it. 


Principal Intention of Will. 

If there remain any doubt about the construction 
of the will it should be solved by a consideration of 
what was the principal intention of the testator. 

One needs only to contrast the bare gift of percentages 
of income for life made to the appellants, a gift of f$25 
to a daughter who had benefited from her motor's 
estate, and the gift to his then present wife of such 
portion of the estate as shall by law belong to hek on 
the one hand, with the all inclusive words, the repe¬ 
titions and the feeling recitals of the 14th paragraph 
of the will wherein the devises and bequests to Lafayette 
College are made. j 

One can not read the will without coming to the 
conclusion that its predominant intention was to build 
up during the lifetimes of the life beneficiaries a fund 
for the Lafayette College. The construction Icon- 
tended for by the plaintiffs would interfere with that 
intention. 

Technical rules in aid of the construction of wills 
are useful only when the provisions of the wilj are 
conflicting or otherwise doubtful. Such is not! the 
present case, but if it were, the predominate or principal 
intention of the present will would prevail over the 
limited bequests to the life tenants of income. The 
rule is thus expressed in the Cyclopedia of Law| and 
Procedure under title “Wills,” subtitle “General Prin¬ 
ciples of Construction”: 

“d. General or Particular Intention. In case 
of doubt a will should be construed in favor of a 
general or primary intention rather than a 
particular or secondary one; and where in such a 
case a particular intention, or particular terms, 
as expressed in some part of the will, are incon¬ 
sistent with and repugnant to the testator’s 
general intention as ascertain from all the pro¬ 
visions of the will, the general intention must 
prevail.” (40 Cyc., 1393.) 

See also .Sheriff vs. Brown, 5 Mackey, 17k 
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Agreements of November, 1917, and June, 1919. 

If the foregoing considerations are sound, the matters 
of the accumulation and disposition of the 17% of income 
from the beginning and the 40% of income from the 
time of the death of Albert Birney Seip, were solely 
between the Trust Company and the Lafayette College. 
No other person had a legal interest in that income or 
in its accumulation. 

The testator had directed that it be withheld from 
Lafayette College until the “decease of all the devisees 
or legatees named in the fourth, fifth and sixth para¬ 
graphs’ 7 of the will; but if the trustee paid this income 
or any part of it to Lafayette College before that time 
and* got a full acquittance therefor, there would be no 
one who could legally call it to account. 

In this connection only and as illustrating a similar 
legal conception, we cite Shelton vs. King, 229 U. S., 
90, 94, 101, where the Supreme Court with reference 
to certain legacies payable in the future said: “If the 
trustees should disregard the time of payment and pay 
over to each legatee his or her legacy when they are 
competent to give a valid discharge, there would be no 
one who could call them to account.” 

Therefore, if Lafayette College needed $15,000 in 
1917, and it had borrowed the $15,000 elsewhere and 
the Trust Company had assisted it by agreeing to 
anticipate the time of payment fixed by the will in respect 
of “that portion of the income” which “is to accumulate 
for the said College,” such an arrangement would have 
been one in which no one excepting the trustee and 
Lafayette College would have had a legal interest. 

The propriety of the Trust Company taking such 
action might have been questioned, but not its legality 
or its power, provided only it had the agreement of 
of Lafayette College. 

What happened was that Lafayette College borrowed 


the $15,000 in 1917 and the $1,750 in 1919 from the 
principal of the trust fund, upon which the appellants 
were entitled to income. 

The question arises in what respect were the appel¬ 
lants’ rights thereby affected. The answer is thati the 
sole concern of the appellants was whether this was a 
prudent and safe investment of the principal of the 
trust fund, that is, safe as to capital and income and 
yielding an adequate income. 

The safety of both advances is not questioned. 
The income rate in both is six per centum and it ha^ not 
been questioned nor can not be that this is a proper 
return during the periods mentioned upon trust fiinds. 

The second advance, that of $1,750, has now been fully 
repaid to capital out of the accumulated income account. 
The first advance is in process of payment. 

Of what significance, therefore, is the agreement of 
the appellants with regard to either of these two trans¬ 
actions. Unless - the appellants hereafter complain of 
these investments in some respect not now imaginable, 
the Trust Company need not defend itself by shewing 
that the appellants had assented to them. 

It so happens, however, that because the first qf the 
two agreements, that of November, 1917, dealt with 
other subject matters in which the appellants did have 
substantial interests, the appellants were made parties 
to the agreement of November, 1917. 

The language of that agreement therefore in dealing 
with this subject matter is material, and that language 
is as follows: 

“that portion of the income derived and to be 
dervied from the residue of the said estate, 
which shall remain after the payments directed 
to be made from income, and which, under the 
provisions of the said will, is to accunjiulate 
for the said College, is to be applied semi-annually 
in payment of the said interest and in redaction 
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of the principal of said obligation, until the same 
shall be fully paid, unless the trust created 
by the said will shall be sooner terminated 
and the estate thereupon become distributable 
to the said college.” (Rec., p. 13.) 

It appears to us to be of major significance that in 
this document, signed by the appellants, which uses 
apt language throughout to indicate the respective 
concessions of the various parties, the language here 
used is not that appropriate to the making of a con¬ 
cession by the appellants but is merely that appropriate 
to the recognition by them of what we have above 
contended for as the plain construction of the will. 

The parties must have considered the legal predica¬ 
ment of the 17% of income and probably the legal 
predicament of the income that might in the future 
become “lapsed” in drawing this agreement. Having 
given the matter consideration, they used language 
appropriate to represent to the trustee their agreement 
that solely the trustee and the Lafayette College were 
interested in this income. 

It should be noted that the Trust Company is not 
a party to this agreement. It constitutes a direction 
by the parties to the Trust Company agreed upon 
between all of them. 

Counsel for appellants, are willing to concede 
that the agreement of November, 1917, prevents the 
appellants from claiming the 17% of income until 
the SI5,000 obligation shall be fully repaid to the 
capital account; but as we view the situation it is not 
necessary to resort to this agreement to estop the 
appellants from making such a claim—the wall itself 
prevents such a claim being made by the plaintiffs 
without any aid from the agreement. The agreement or 
rather the language of it is significant because it indi¬ 
cates that the parties themselves had then the same 


view of the construction of the will for which we now 
contend. 

It may be said that the agreement of June, 1919, 
could not bind the appellants. As we view the situation, 
the appellants are not concerned in the subject matter 
of the agreement of June, 1919, unless the investment 
should be considered as above indicated an unsafe 
or poor investment, and, as it has been fully repaid as 
to principal and 6% interest, we do not anticipate 
that such a claim will ever be made. 

But if it were necessary to defend the agreement of 
June, 1919, it is quite apparent that the good fpth of 
the Trust Company is not questioned, and the Trust 
Company could well contend that it had a r^ght to 
rely upon the representation made to it by the agree¬ 
ment of November, 1917, to the effect that the jmcome 
not otherwise disposed of was to accumulate solely 
for Lafayette College, and therefore had a right to 
deal solely with Lafayette College with regard to this 
income and to its application to one obligation! or the 
other. 

I 

In this connection it is apparent from th0 facts 
stipulated below, with regard to the accountings of 
the appellee Trust Company to the appellants from 
* the time of the making of the agreement of Junq, 1919, 
to the time after the death of Albert Birney jSeip in 
March, 1923, when appellants would testify tj:.at the 
present controversy arose (Rec., p. 36), that £he ap¬ 
pellants had notice of th : s transaction of Jun^, 1919, 
and received benefits from it by way of income Without 
objection or protest until, after the death of Albert 
Birney Seip, the appellants conceived it to be jto their 
interest to make the present attack upon What we 
submit they had theretofore considered to be ihe true 
construction of the will. j 

Summarizing with regard to these agreements, their 
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significance in this case is that the parties have acted 
upon the assumption that the construction of the will 
for which we contend is the correct one. 

Appellants’ Contention in Favor of Heirs Inapplicable. 

The appellants quote in their brief authorities in 
support of the proposition that “the presumptions are 
in favor of the heir at law, and he is not to be disinherited, 
except by express words” (brief, pp. 8 to 9). 

Without questioning this general principle, we submit 
that it is of no assistance in the present case. The 
appellants are not claiming as heirs or as next of kin. 
They are claiming as legatees under the will and are 
seeking to have additions made to their legacies, which 
are based on the will and not on their kinship, out of 
the increment of property bequeathed to the residuary 
legatees by the same will. 

The rule of construction invoked by the appellants 
would be more nearly applicable to the present case 
if they were claiming as next of kin on the theory of 
partial intestacy. 

We consider more applicable the oft quoted passage 
from Chief Justice Fuller’s opinion in Kenaday vs. 
Sinnott, 179 U. S., 606, 616; 45 L. Ed., 339, 345: 

“The cardinal rule is that the intention of the 
testator expressed in his will, or clearly deducible 
therefrom, must prevail, if consistent with the 
rules of law. And another familiar rule is that 
the law prefers a construction which will prevent 
a .partial intestacy to one that will permit it, 
if such a construction may be reasonably given. 
And in principle this must be so when it is 
contended that the executor takes merely for 
next of kin claiming as distributees of an alleged 
undisposed-of residue.” 

There is no occasion, however, nor room for the 
application of appellants’ rule of construction for the 
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reason that there are in the present will no ambiguous 
provisions which can be construed as bequeathing to 
appellants what they claim; and it is only in cases of 
doubt that any rule of construction favors th^ heirs 
at law or next of kin. 

Mr. Justice McKenna in McCaffrey vs. Manogue, 
196 U. S., 563; 49 L. Ed., 602, an appeal from this 
court, said: 

“Nor need we dispute the full strength of the 
rule in favor of the heir at law. It is not an 
unyielding declaration of law. It can not be 


applied when the intention of the testator 
plain.” 


is made 


In a recent case in this court, Presbery vs. Simpson, 
53 App. D. C., 358; 290 Fed., 333, Mr. Justice Roj)b said: 

“Appellant seeks to invoke the rule of testa¬ 
mentary construction favoring heirs. Tljiis rule, 
however, ‘can not be applied when the ihtention 
of the testator is made plain. It can not be 
applied when the purpose of the testator, as 
seen in the will, can not be carried oikt by a 
devise of a less estate than the fee.’ McCaffrey 
vs. Manogue, 196 U. S., 563, 569, 25 Sfip. Ct., 
319, 321 (49 L. Ed., 600). See, also, Adkins vs. 
Best, 27 App. D. C., 148. The intention of the 
testator in this case plainly appearing, and the 
language used being adequate to calrry out 
that intention, the rule invoked is not applicable 
here.” f 

j 

Appellants’ Contention That Interest Granted Them Is 

Not to be Cut Down by Subsequent Parts of the Will. 

The appellants cite authorities to support their 
proposition that “where an interest is given in one 
clause of a will, it can not be cut down except by express 
and decisive words” (brief, p. 10). 

This doctrine of law can not be accepted without 
considerable qualification, but even as stated it has 


22 


no application to the present case. If we should 
concede that subsequent provisions in a will do not cut 
down a prior gift, it would yet remain true that a sub¬ 
sequent gift in a will to another does not increase a 
prior gift, i And the appellants seek to add to the gift 
to them bv a misconstruction of the effect of the sub- 
sequent gift to the Lafayette College. 

If the present will had consisted merely of a gift of 
40%, 40% and 3% of the income of the estate, and 
there had been no disposition of the balance and no 
residuary clause, the testator wmuld have been intestate 
with respect to the 17% of income from the beginning, 
and with regard to the additional 40% now released by 
the death of Albert Birney Seip. This income not 
bequeathed by the will would have gone like other 
intestate personalty to the next of kin, the appellants 
and others. The case just supposed differs from the 
actual case before the court only in this: That instead 
of being silent as to the residue not granted to the life 
tenants, the will directs by all-inclusive language that 
all residue shall go to Lafayette College. 

Appellants make their contentions as though this 
bequest of the residue were being misconstrued to cut 
down what they otherwise would take. As a matter 
of fact, they would as legatees take nothing of the 
residue if there were no residuary clause, but wmuld 
share in it as next of kin. Since there is a residuary 
clause, it can not be said to operate to cut down the 
gift to them, but there is no reason nor rule of con¬ 
struction which operates to enlarge the gift to them 
as legatees by reason of the fact that there is a residuary 
clause disposing of all residue. 

We therefore respectfully submit that appellants 
invoke an inapplicable rule of law when they contend 
that an interest granted in one clause of a will can 
not be cut down by subsequent clauses except by 
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I 


express and decisive words (Brief, p. 10), for the reason 
that appellants are granted no interest by the former 
clauses in the 'wall sought to be cut down by the latter. 

As a matter of law, however, if there were a conflict 
between the former clauses of the will granting interest 
to appellants and the latter clauses of the will grafting, 
its interests to Lafayette College, the latter would prevail 
over the former. 

The rule of construction in the case of walls is different 
from that in the case of deeds. 

In the case cited in this connection by appellees, 
Montgomery vs. Brown, 25 App. D.. C., 490, 494, immedi¬ 
ately before the sentence quoted in appellants’ brief 
(p. 10), it is said: 

“There can be no question but that, not¬ 
withstanding the terms in one clause of a will 
denote an absolute estate, by a subsequent 
clause such an interest may be qualified by a 
limitation over in a certain event, or that it may 
be cut down.” 

The rule was tersely stated by the late Justice 
in Fetter vs. Fetter, 44 W. L. R, (Supreme Court, D. C.), 
87, as follows: j 

“It is well established that the posterior of 
two repugnant clauses in a will must prevail. 

“ 4 As to treatment of repugnant parts, while 
varying and conflicting claims should, if possible, 
be reconciled so as to make each clause operative, 
it has often been ruled that in the case of invin¬ 
cible repugnancy, the later clause ought to 
prevail over the former. The effect, though 
usually to limit or qualify a former gift, may 
be to destroy it altogether.’ Schouler on Wills, 
Sec. 478.” 

| 

See also the opinion of Chief Justice Marshall in 
Smith vs . Bell, 6 Peters, 68; 8 L. Ed., 322. 
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See also Iglehart vs. Kirwain, 10 Md., 559, where the 
court said: 

“In cases of repugnancy where the clauses 
can not stand together, and have effect, it has 
become an established rule, that the gift which 
is posterior in local position shall prevail, the 
subsequent words being considered as denoting 
a subsequent intention. . . . According to 

this principle, the last bequest in this will must 
be taken as a revocation pro tanto of the first.” 

The Prayer for Instruction and Costs. 

The fourteenth and final paragraph of the answer 
of the appellee trust company concludes with a prayer 
for instruction to it as trustee (Rec., p. 21). 

In this paragraph of its answer the Trust Company 
informs the court that it is advised that not only the 
17% of income, which it has been accumulating and 
applying to the payment of interest and curtails on the 
obligations of Lafayette College, but also the 40% of 
income formerly payable to Albert Birnev Seip, is 
applicable to the curtail of the balance of these ad¬ 
vances. The Trust Company informs the court that 
inasmuch as after the death of Albert Birney Seip 
the contention was made by the appellants that the 
40% of income formerly payable to him did not accumu¬ 
late for the benefit of the college exclusively (and see 
bill, paragraph 8, Rec., p. 4), it has hesitated to apply 
that 40% of income in accordance with what it is 
advised is the true construction of the agreement of 
November 26, 1917. 

■ The Court will note that 17% is not mentioned in 
that agreement. The income there dealt with was that 
“which shall remain after the payments directed to be 
made from income, and which, under the provisions of 
the said will, is to accumulate for the said College.” 
(Rec., p. 13.) When the agreement was written only 
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17% per annum was so accumulating. Now an addi¬ 
tional 40% is accumulating. It is certain that the 
agreement applied to the 17% because when it was 
written that was the only portion of the estate to 
which it was presently applicable. It appeared to the 
Trust Company that it now applied also to the 40% 
but the will and these agreements having been brpught 
before the Court for scrutiny, the Trust Company 
asked for a decree confirming its construction of its 
duty in this regard, as is more accurately set Aut in 
the 14th paragraph of the answer (Rec., p. 21). 

The Court below instructed the Trust Company, 
in accordance with the advice the Trust Company had 
received, in the second numbered paragraph bf its 
decree (Rec., p. 29). If the contentions of the Appel¬ 
lants prevail, this instruction was error. The sub¬ 
stantial controversy in this case is not, however, whether 
the 40% as w’ell as the 17% were within the purview of 
the agreement of November 26, 1927, but whethpr the 
appellants are entitled to share in the income derived 
from such investments as might be made of the funds 
in the accumulating income account into whic|i this 
40% and 17% go. 

Appellants claimed shares of this income contrary to 
what appellees were advised is the true construction of 
the will. Appellants filed their bill to get their claimed 
shares of the income, and upon the dismissal of their 
bill there was the usual award of costs against them. 
The costs below are, of couree, trifling in amounlj as no 
testimony was taken. 

The Trust Company (as well as the residuary legatee) 
actively defended the suit, and it was, we submit, 
its duty to uphold w r hat it as trustee was advised was 
the true construction; of the will. It is true that, 
even assuming the appellants’ claim baseless, that is, 
assuming that the 40% as well as the 17% benefit 
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exclusively the Lafayette College, the trustee under 
the circumstances desired to be instructed whether the 
40% of income should be applied like the 17% to reduce 
the obligations of the College, or whether, on the other 
hand, the 17% only was to be so applied and the 40% 
to accumulate for the College. But its prayer for 
instruction and the action of the Court thereon, did 
not burden the case with any additional costs. The 
award of costs below against the appellants appears 
therefore to have been proper. 

Appellants’ Summary and Conclusion. 

The appellants’ brief submits in conclusion that the 
40% of income heretofore paid to Albert Birney Seip 
should be treated as principal, on which they claim 
income, without regard to the agreement of November 
26, 1917, creating the $15,000 obligation of Lafayette 
College, and that this agreement operates only to divert 
17% of income to the payment of this obligation. 

Even assuming appellants to be correct in their 
claim to income on accumulated income, appellants do 
not explain how they arrive at a construction of this 
agreement which narrows it to the 17% instead of 
applying it to all undistributed income. It seems 
applicable to both percentages. (Supra, p. 24.) 

Appellants apparently make no claim to the increased 
income which they might have had, on their theory of 
the case, if the $1,750 advance of June, 1919, had 
not been repaid out of the 17% of income. Had it not 
been so repaid, the accumulating income account 
would of course have been increased, with the result, so 
far, that the $15,000 debt would have been more rapidly 
curtailed. The reasons the appellants make no such 
claim are doubtless that they must recognize that the 
trustee was lead to believe by the agreement of No¬ 
vember 26, 1917, that they agreed that the undistributed 
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income belonged to Lafayette College, and appellants 
must have in mind that the applications by the trustee 
of accumulating income to the SI,750 obligation were 
shown to them on the trustee’s annual accountings. 

But such considerations would become material only 
if the appellants were correct in construing the will to 
entitled them to income on the income accumulated 
for Lafayette College, and therefore further discussion 
of appellants’ interpretation of what would be the 
practical result by way of reopening past accountipg of 
the trustee, if appellants should prevail, sterns 
inappropriate. 

Conclusion. 

It is respectfully submitted that the constructidn of 
the will and the dismissal of the appellants’ bill by the 
Court below were correct, and the decree appealed from 
should be affirmed. 

WALTER B. GUY, 

Attorney for Trustees of Lafayette College . 

PAUL E. LESH, [ 
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